
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



Slor>9* 

US §21 WIL 



HAPtVARD LAW LIBIUnT A#N9114 




3 2044 031 824 204 



I 



t 



^*.Cd^.\«V\«. 




HARVARD LAW LIBRARY 



GIFT OF 



^ yvj|^^uv«4>«i ^ Oa^v^'wou^ 



vi 



AJLUtw/ 



Received \vvav^ '^^\^\^ 



'■^ 



r 



Digitized by V:rOOQ IC 



Digitized by V:rOOQ IC 



Digitized by 



Google 



Digitized by 



Google 



Digitized by V:rOOQ IC 



'j >v./\?^ 



LECTURES ON 
BUSINESS LAW <^i 

AND 

Zhc fleaotiable f nettuments Xaw 

BY 

SAMUEL WILLISTON LL. D. 

WMf ProfMMtr el Law at Am fbrrani Law School 




BOSTON CHAPTER 
AMERICAN INSTITUTE OF BANKING ^ C 
1910- |.9n ^7? 

Digitized by V^OOQIC 









Copyrigktod 1911 
by SAMUEL WILLISTON 

JUN 5 1911 



Digitized by 



Google 



jforeworb 



This series of lectures was delivered before the Boston Chap- 
ter, American Institute of Banking, during the year 1910-1911, and 
is in conformity with the course on "Commercial and Banking Law" 
outlined by the American Institute of Banking Section of the Amer- 
ican Bankers Association. 

The national organization is composed of chapters located in 
most of the larger cities of the country, the object of which is to en- 
courage educational work among banking men, over eleven thousand 
being members of the organization today. 

These lectures were printed in response to the requests of 280 
members who desired to read them each week, the major portion of 
whom were unable to attend the meetings, but were, nevertheless, 
eager to get the benefits of this educational work. One week after 
each lecture the reports were distributed to each member, thus allow- 
ing time for a hasty reading on the day of the successive meetinir, 
but often at the expense of printing pages with minor typographical 
errors which lack of time prevented correcting, and which, I trust, 
will be overlooked. 

HERBERT E. STONE, President. 
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The following pages sltz printed from stenographic reports 
of informal talks delivered to bank officers and clerks. No attempt 
has been made to change the form of statement, and the lectures nec- 
essarily are subject to the limitations which the nature of the course 
and the character of the audience involved. No attempt has been 
made to be exhaustive, and the subjects considered have been those 
which I thought of most interest to men connected with banks who 
desired to get some insight into the legal problems to which their 
daily occupation frequently gave rise. No authorities have been 
cited for my statements, and the law referred to is that of Massa- 
chusetts. In some instances the statements would be inaccurate for 
other jurisdictions. 

In informal talks covering a large field of the law and in 
off-hand answers to questions, many of which present difficult prob- 
lems of law, it is too much to hope that my opinion will always find 
ready acceptance. In some instances it may well be that I have 
been mistaken in my views; if so, I can only ask any readers of this 
little book to remember the method of its preparation and that it has 
been printed at the request of those who heard the lectures and that 
otherwise it would not have seen the light. 
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Xccturc ®nc 
Contracts 

It is a great pleasure to meet you again, gentlemen, and 
before I start in on the specific subject I am to discuss, I will say 
a little in regard to the method it was suggested I should pursue 
this year. 

I talked the matter over a little with some members of your 
committee. It was suggested that possibly we might get on more 
smoothly if I did the talking the first part of the hour and reserved 
the questions and discussions for, say, the last ten minutes. 

That was not in accordance with my original opinion, and 
generally I think the more mixed up a thing of this kind can be- 
come in the way of talk back and forth, the more helpful it is, but 
in order to make it helpful we have to get a good many joining 
in. If that is done, I think it does create a life and an interest 
in the discussion that it hardly has when one man is talking. 

But I appreciate that the men I am talking to have al- 
ready done a day's work, and I appreciate also that they are oc- 
cupied in somewhat different ways; that what is familiar to one 
is not always familiar to another, and the class is not, therefore, 
perfectly homogeneous. For these reasons, it seemed to the 
committee better that we should try as I have suggested, I doing 
the talking for, say, fifty minutes, and then you asking such 
questions as the subject may bring to your minds, and I am 
going to start in trying that way. I hope that when the final 
ten minutes come everyone will talk. 

Law is not merely a series of rules. It would be much 
simpler if it were. The great thing that a lawyer has to do, the 
thing that marks the skilful lawyer, is to apply rules to facts, 
and unless one can apply rules of law to different sets of facts 
his knowledge of the rules is of very little use to him. 

The danger that is likely to exist if I do all the talking 
and state the law is, that it may all sound very simple and rea- 
sonable to you, but that you won't be much better off when it 
comes to applying the rules to actual situations before you than 
if you hadn't known the rules. 

For this reason I regard it as important to have the par- 
ticular sets of facts that you may be interested in brou/T^ht to my 
attention, that we may endeavor together to apply the rules of 
law to those sets of facts. 

In regard to the scope of the course this year: It was 
thought better not to confine it simply to the Negotiable In- 
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struments Law. This year I am going to discuss a variety of 
topics, which may be grouped together as Business Law. Per- 
haps half the course, which will consist of about 24 lectures, 
may be devoted to the Negotiable Instruments Law, and the 
questions of Negotiable Instruments. In the other half we shall 
take up a variety of topics, but all connected with the general 
subject of Business Law and the sort of documents and papers 
that are employed in business. 

At the end of the course, for those that wish to, I shall 
be glad to give an examination, in order that the certificate, 
which I am told will be given to those who pass the examina- 
tion on Business Law, may be based on the results of the Ex- 
amination. 

Coming, then, to what I had more specifically marked 
out for today's subject, I want to speak first of the law of Con- 
tracts in a somewhat broad sense. Nearly all Business Law is 
founded on Contracts. Bills and Notes are all Contracts, of 
course, and almost everything in Business Law may be classed 
broadly under the heading of Contracts. It is desirable, there- 
fore, to have some understanding of what a Contract is. 

The fundamental notion of a contract is merely a binding 
promise. What kind of promises are binding, then, and what 
kind a man may keep if he chooses and break if he chooses 
without legal liability, is the subject matter of the law of Con- 
tracts. 

Contracts may be made binding in two ways: First, by 
their form and then by the nature of the bargain. For histori- 
cal reasons, a promise on which a man puts his seal is binding. 
It does not make any difference what the bargain is about, or 
whether any pay has been given for the promise or not. If 
1 say I am going to give you fifty dollars, and write it down 
and put a red wafer on it, and hand it to you, that binds me 
to pay fifty dollars, although I do not get anything for my prom- 
ise and give it simply as a present. This magical force of a 
seal, — ^and by a seal is meant, not simply sealing wax sealed 
with a seal, but also a wafer or any substance attached to the 
paper for the purposes of a seal, or any impression made on the 
paper, as a Notary's seal — ^makes any promise binding. 

Another thing that makes promises binding is the assent 
of the parties to the transaction, and some pay, which is called 
in Law "Consideration," for the promise. Consideration is 
something given by the promisee; that is, the person to whom 
the promise is made, to the promisor. That makes the promise 
binding. 

Those two things, then, make promises binding, — the form 
of the document; that is, putting it under seal, and the giving 
of a price for the promise, in the way the parties have agreed. 
These latter contracts are called "Simple Contracts," as dis- 
tinguished from "Formal Contracts;" that is, contracts under 
seal. To some extent. Bills and Notes are' also Formal Con- 



Digitized by V^OOQIC 



tracts. There is a certain requirement of Consideration or value 
in Bills and Notes, but it is, in large measure, the form of the 
document which gives it its peculiar efficacy. Bills and Notes, 
therefore, may be classed with Sealed Contracts as Formal Con- 
tracts, and distinguished from Simple Contracts, although they 
partake somewhat of the nature of Formal Contracts and some- 
what of the nature of Simple Contracts. 

The elements of a contract under seal are readily enough 
understood. Any promise with a seal attached, if delivered to 
the promisee, binds the promisor. 

But Simple Contracts, in spite of the name "Simple," are 
more complex, and more difficult fully to grasp. A Simple 
Contract requires, in the first place, the assent of the parties to 
the contract. The promisor and the promisee do not enter into 
the relation of contractors unless they both agree to the terms 
of the promise and to the price; that is, to the Consideration to 
be given. 

A contract may consist of promises on both sides or only 
a promise on one side. In return for my promise to transfer 
some stock to you, you may promise to pay me $100.00 a share 
for it. There is a promise on each side, and your promise is 
pay for mine and mine is pay for yours. Each promise is con- 
sideration for the other promise in such a case. A contract of 
that sort, with a promise on each side, is called a "Bilateral Con- 
tract." 

But a promise may be a contract though there is no prom- 
ise from the other party. For instance, I may say that if you 
will actually do a piece of work for me I will pay you $100.00 
for the work. You don't promise that you will do the work. 
I simply say I will give you $100.00 when you have done the 
work. After you have done it the contract arises. I am then 
bound to you by contract to pay you $100.00. That is called 
a "Unilateral Contract;" that is, a promise only on one side. 
The pay which 1 have received for my promise is not a prom- 
ise in return from you. It is the actual performance by you of 
certain work. 

This distinction of Unilateral and Bilateral Contracts is 
quite important. It comes up constantly. 

Now let us see how a contract is formed, — how people go 
about it. One person has to broach the subject to the other; 
that is, he has to make an offer. The person that talks first 
may not be the one who makes the offer. He may simply in- 
troduce the subject and talk about it, and invite an offer from 
the man he is addressing. The other man may make the first 
oflFer. But every Simple Contract in its inception may be re- 
duced to an offer by one party and an acceptance by the other. 
That is the way in which mutual assent to a contract is neces- 
sarily expressed. 

Now in regard to mutual assent and the expression of it 
by offer and acceptance. One may suppose a simple case. Take 



Digitized by V:»00QIC 



the stock transaction I referred to a moment ago. I offer to 
sell you one hundred shares of specific stock at $100.00 a share. 
That is the way stockbrokers on the Stock Exchange start out, — 
the broker announces either that he will sell so many shares or 
will buy so many shares at such a price. That is an oflFer, 
and the minute the person addressed says that he will accept 
that offer, it doesn't matter whether he says, "I will take it," 
or "I will take you," or "I will take the stock at that price," — 
when he accepts, then the contract is instantly formed and both 
parties are bound. That would be a Bilateral Contradt. One 
party would be bound to buy and the other to sell the stock. 
The instant you have the offer and the acceptance, both parties 
are bound, but, on the other hand, until you have the accept- 
ance neither party is bound; the man who made the offer may 
withdraw it, or the man who was about to accept need not ac- 
cept. It is an unvariable feature of a Bilateral Contract that 
both parties are bound, — unless there is a promise on each side 
there is no binding promise at all; and a Unilateral Contract 
really obeys the same rule, although it is expressed a little differ- 
ently. 

A Unilateral promise is not binding unless the promisee 
has paid for it, and as he has given pay which he cannot get 
back, the promisor is not allowed to withdraw his promise so 
that both parties are in effect bound at the same time even in 
a Unilateral Contract. This feature of a contract, — that neither 
is bound unless both are bound — ogives rise to some interesting 
questions, as also does the question of just what is an offer and 
what is merely invitation to make an offer. The matter per- 
haps can best be understood if I put a few practical cases. 

Suppose a clothing shop advertises, "We have a magnifi- 
cent line of gentlemen's overcoats, which we are selling at $30.00 
apiece," together with a description of the coats. A man goes 
into the shop and says, "I will take one of those overcoats that 
you advertise at $30.00; here is my $30.00." The shopkeeper 
says, "No; we concluded to raise the price this morning to 
$35.00." Has the shopkeeper violated his legal duty? It may 
be urged that the shopkeeper offered to sell those overcoats at 
$30.00 apiece, and that the offer was accepted by the man who 
said he would pay the $30.00 for one. On the other hand, it 
may be said that the shopkeeper was merely telling people the 
sort of goods he was selling for $30.00, and inviting them to 
come to his shop and see them, and that if the people were pleased 
they might say "I will take one of those overcoats." If this 
latter view is right, the buyer's words would be the offer and 
not the acceptance. No acceptance would be given until the 
shopkeeper said, "I accept; here is the coat," or took the money, 
tacitly indicating his acceptance. The latter view is the one 
taken; that is, merely saying you have a thing on sale at a cer- 
tain price is not an offer, although if I should say directly to 
you, "I will sell you an overcoat for $30.00, like this overcoat," 
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that would be an offer, which might be accepted at once. So, 
advertisements that certain goods are on sale at a certain price 
are not offers. 

Similarly, circular letters quoting prices are generally not 
offers. Take a bond list that a banking house issues, putting 
certain prices on bonds. I suppose a banking house would not 
be legally liable to me if I came in and said, ''I will take five 
bonds of that is9U£ at that price." 

Of course, business men like to keep their promises and 
stand to their representations, even though they are not legally 
bound to do so, and a banking house would naturally, in gener- 
al, keep to its statements on the printed list, but it would 
not, in my opinion, be legally liable if it did not. Those lists 
are merely statements of the kind of goods that are for sale in 
that banking house at that time, and not offers. They are invi- 
tations to the public to come in and make offers. 

Take the case of an auction sale. Goods are being sold 
at auction and bids are made. A man makes a bid, and, on look- 
ing a little more closely at w^hat is offered, wants to withdraw 
the bid. May the auctioneer say, "You can't do it ; I offered the 
goods and you accepted the offer when you made the bid, which 
is now the highest bid?" The bid may be withdrawn. The auc- 
tioneer, when he put the goods up, is merely inviting offers. 
The offer is accepted when the auctioneer lets his hammer fall, 
and not until then. 

A sort of transaction which often occurs in business is an 
option. I give you an option on a certain stock for a week, at 
a certain price. After the week has half elapsed, I go to you and 
say, "I said I would give you an option on the stock for a week, 
but I have changed my mind. You can't have it." May you 
say, "You can't withdraw your option; the week is not up, and 
1 was going to take advantage of the option. I accept it and 
close the deal?" The rights of the parties depend upon how the 
option was given. If it was simply an oral or written statement, 
without any consideration paid for it, or any seal upon it, it is 
merely an offer, which may be withdrawn at any time before it 
is accepted. Since the person to whom the option was given is 
not bound before he has accepted, the person who gave the op- 
tion is, similarly, free to withdraw it He may say, "I with- 
draw that option; it was merely an offer." But suppose a seal 
were attached to the option. How would it be then? The 
option would read something like this, "I promise to sell you 
this stock if at any time within a week you agree to buy it at 
the price named." That is a conditional promise; namely, a 
promise to sell the stock if the person addressed chooses to buy. 
Now, a conditional promise under seal is just as binding as an 
absolute one. It is, of course, only binding according to the 
terms of the writing, and subject to the condition expressed, 
but it is binding according to its terms. Therefore, an option 
under seal could not be withdrawn. 
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Again, suppose a price were paid for the option, as i^ fre- 
quently the case. A Mining Company gives another an option 
on its mine for a month, at a million dollars, and the other com- 
pany to whom the option is given pays ten thousand dollars for 
that option. Now the promise contained in the option has been 
paid for, and therefore it is binding according to its terms. The 
promise is conditional, but that conditional promise has been 
paid for, and cannot be withdrawn. 

On the other hand, if the Mining Company, without pay, 
said, "We will sell our mine to you for a million dollars, and 
we give you an option for a month in which to think it over," 
the offeror could change its mind and say, at any time before 
acceptance, "We withdraw that optnipn." But if, before the 
withdrawal of the option the person to whom it was given, or the 
company to whom it was given, accepted, thereafter it would be 
useless to attempt to withdraw for each party has become bound at 
the time of the acceptance, and when each party has signified 
its assent, neither can withdraw. 

A sort of offer that not infrequently occurs in business, 
and one that is a little peculiar in its nature, is a Guaranty. 
Suppose a man wants accommodation at your bank, and you 
doubt whether he is good for the money he wants to borrow. 
A man of recognized financial standing writes to you, "I guar- 
antee payment of any money you may loan to A up to twenty 
thousand dollars." You loan A five thousand dollars, and then 
you get a letter from the guarantor saying, "I withdraw my 
Guaranty of A. Don't loan him any money on my Guaranty." 

What is the situation? A comes in and talks to you in 
this fashion: He says, "That Guaranty, when it was made, was 
a promise without consideration, and, of course, could have 
been withdrawn at any time before you accepted the offer, but 
when you loaned me five thousand dollars you accepted the of- 
fer, and now the man's promise is binding, and he cannot get 
out of it, and, as he said he would guarantee my indebtedness 
up to twenty thousand dollars, you may safely loan me the other 
fifteen thousand." 

That is not so, the contract has become binding, it is 
true, but it is binding only as to the five thousand dollars loaned. 
The offer of Guaranty contemplated a possible series of transac- 
tions. It was, therefore, in effect a series of offers, although in 
form only a single promise. It is binding, therefore, only to 
the extent that it has been accepted. As to the five thousand 
dollars loaned the Guarantor is bound, but as to the rest he may 
withdraw, and any money loaned after he had given such a no- 
tice as this would be ineffectual as acceptances, and the guar- 
antor could not be held. 

It is essential, where such Guaranties are made, for the 
bank, or the person in the position of the bank, to communicate 
its acceptance of the Guaranty to the man who made the offer 
of Guaranty, That is, indeed, always necessary where the situa- 
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tion itself does not give the offeror information of the acceptance. 
Where a contract is binding through mutual promises, the situa- 
tion always will give each party notice of the other's promise. I say 
"I will promise to sell you a stock, if you will promise to buy it.*' 
You cannot do what I ask unless you make a promise to buy, 
and making the promise to buy necessarily means telling me 
about it. 

But suppose I say to you, "If you do certain work I will 
pay you $100.00." That is an offer of a Unilateral Contract. I 
am not asking you to make a promise; I am simply asking you 
to do something. Now, if I can see for myself whether you do 
it or not, you may simply go ahead and do the work, and I will 
be bound. If, as in case of a Guaranty, I cannot see for myself 
whether you do the act, — in this case, loaning the money — you 
have got to inform me that you have loaned five thousand dol- 
lars, in accordance with the terms of the offeror's Guaranty. It 
is always important to bring notice of the acceptance home to 
the offeror. 

Now, offers may be revoked before they are accepted, as 
I have already said. May they be ended in any other way? 
Suppose I see you today and I say, "I will sell you one hundred 
shares of specific stock at seventy-five dollars a share." You 
go away, and the next day you come to me and say, "Upon 
thinking that offer over, I accept it." May I say, "No; it is too 
late now?" I suppose I may, under those facts. 

For not only may offers be revoked before they are ac- 
cepted, but they die a natural death after non-acceptance in due 
lime. The offer itself may state how soon it must be accepted, 
and in such a case it must be accepted, of course, within that 
time, if at all. If the offer does not state how soon it must be 
accepted, it will remain open a reasonable time. That is not 
very definite, and it cannot be made definite, because it varies 
according to the nature of the transaction. 

If I offer to sell you a piece of real estate, by letter, prob- 
ably an answer in two or three days would be within a reason- 
able time, and would make a binding contract if it contained an 
acceptance. On the other hand, an offer of stock that changes 
in price lapidly might expire in less than twenty minutes. 

Frequently an offer may by the circumstances be seen to 
be intended to last only for the immediate conversation that the 
parties are having, and I suppose that would be true in the case 
I have put. The more rapidly the situation may be supposed 
to change in regard to the subject matter of the offer, the sooner 
will a reasonable time expire. 

Let me suppose another case. A similar offer of one hun- 
dred shares of stock, and the person addressed says, "I will 
give you seventy-three dollars for the stock," and the offeror 
says, "No; I won't take seventy-three," and the other man then 
says, "I will give you seventy-five." This seems rather a tech- 
nical case, for the offeror may say, "No; I won't take seventy- 
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five now. My offer was terminated by your counter offer. You 
said you would give me seventy-three. That meant that you 
wouldn't give me seventy-five, but you would give seventy-three. 
You were making what is called a counter offer to me, and that 
operated as a rejection of my offer," and an offer is killed, not 
only by revocation, or by lapse of a reasonable time, but also 
by rejection by the other party. 

After a man has once rejected an offer he cannot after- 
wards accept it, even though he make the acceptance within 
what would have been a reasonable time. 

Another important thing to observe is that acceptances 
must be in accordnace with the terms of the offer. There is no 
more common reason for attempts at contracts failing than this 
rule that I now refer to. I offer to lease you a specific house at 
a rent of one thousand dollars. You reply that you will accept 
the offer if I will paint the piazza. That is no contract. I did 
not make you an offer to lease a house with a painted piazza; I 
made you an offer to lease a house with an unpainted piazza, 
and the minute you wrote back that you would accept if the 
piazza is painted, although in form you are accepting, you are 
in reality making me a counter offer; you are saying, "I offer to 
hire a house with a painted piazza." That is a different proposi- 
tion, and it does not become part of a contract until I accept 
your proposition to lease a house with a painted piazza. 

There is a type of man that one constantly meets in busi- 
ness, who always tries to add a little to offers, and he doesn't 
know that he is thereby rejecting the offer and making a new 
offer to the person he is addressing. 

Something ought to be said in regard to the formation 
of contracts by mail. I write you an offer, you being in one 
place and. I in another. You answer by mail, accepting the of- 
fer. That will create a contract. Suppose I telegraph the of- 
feree before I receive the acceptance that I withdraw the offer, 
and that telegram is received by the acceptor before the offeror 
receives the acceptance. Is there a contract? Yes, there is. 
The ruling is perhaps a little arbitrary, but the law is that in 
the absence of a special condition in the offer, merely sending the 
letter of acceptance creates the contract. The offeror does not 
know there is a contract until he receives the letter of accept- 
ance, but he has in fact made a contract when the letter of ac- 
ceptance is mailed, unless he does something which I should ad- 
vise all offerors by mail to do; namely, to add a condition in 
the offer requiring the actual receipt of the acceptance before 
he is bound. I offer you this stock if I hear from you by such 
and such time." Now, there the actual hearing from the acceptor 
is made a condition of the offer, and, as an offeror can make any 
condition he chooses in his offer, this condition must be com- 
plied with or there is no contract. The letter of acceptance 
must in such a case actually be received in order to create a con- 
tract. In view of the danger of loss of letters by mail, or their 
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d«lay, It IS, as I have said, a prudent thing always in making 
an offer by mail to impose a condition that an answer shall be 
received, not simply sent, by a specific time. 

Suppose an offer by mail is answered by telegram, and 
the telegram of the acceptor does not arrive, is that a contract? 
That depends upon whether the telegram was an authorized 
mode of sending the acceptance. When one man writes a let- 
ter to another at a distance, he impliedly authorizes the other 
man to answer by mail. That must have been his expectation, 
if nothing is said. If he telegraphs, the implication is that he 
authorizes a telegraphic answer, and if an answer is sent in an 
authorized way the sending of it will count as immediate accept- 
ance, unless there was such a condition as I spoke of in the offer. 

The offer though sent by mail may contain an express 
authorization to use the telegraph. In that case, sending a tele-' 
gram would be just as effectual as sending a letter. The situa- 
tion may even be such that business usage would authorize the 
use of the telegraph for that sort of business. If so, the offeror 
will be understood to have made his offer in accordance with 
business usage, and as telegrams especially are likely to miscarry 
or be delayed, it is even more important where an offer may be 
accepted by telegraph to impose an express condition that an 
answer shall be received. 

Though a man may revoke an offer at any time, even 
though he promised it should remain open for a specified time, 
since that promise not having been paid for does not bind him, 
he must bring his revocation to the notice of the other person. 
If I offer to sell you goods, and say I must hear from you within 
forty-eight hours, I may in twenty-four hours tell you that I re- 
voke that offer and that I won't wait any longer. But if I should 
sell the goods without saying anything to you, I would be putting 
myself in a dangerous position, for if you should accept within 
forty-eight hours in ignorancf of the sale, I would be bound by 
a contract. I cannot revoke without giving you notice. 

It is very common to have printed seals "L. S.,'' and they 
are good in some States as seals, but not in Massachusetts. They 
are good for nothing here, and a New York document, or one 
from any other State, is likely to mislead people here into be- 
lieving that it amounts to something, but it does not amount 
to anything at all in this State. 

If I, having signed a document, put a seal to my signa- 
ture later, then from the time that I attach it it becomes. my in- 
strument under seal. Rut if you attach a wafer to my signa- 
ture, you are doing something that you have no business to do, 
and it has no effect on my liability. That, also, is sometimes 
not understood. 

Even though I authorized you orally or by letter to attach 
the seal to my signature, the result is the same; for it is a rule 
of the Common Law that authority to execute an instrument un- 
der seal must itself be under seal. Powers to do ordinary acts 
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may be given orally, or in unsealed writings, but powers to deal 
with seals require seals. 

Suppose that in consideration of something actually paid, 
or a loan actually made, a Guaranty is given, no notice as to that 
would be necessary, but it would be safe certainly to always 
notify the Guarantor of any new action under the Guaranty. 

The recital of consideration of one dollar, where no dol- 
lar is actually paid, is of no effect. It is common in deeds of 
real estate, where people wish to conceal the real consideration 
to make such a recital. But in contracts it has no effect what- 
ever. Saying something which is not so does not do any good 
whatever. The contract is just as free from consideration as if 
those words were not put in. The same is true of "one dollar 
and other valuable considerations." It is open to inquiry as to 
whether there were any actual considerations. If in fact no con- 
sideration was given, then saying it was given won't do the least 
good. 

If a seal is affixed to a contract before the signature, the 
signer adopts the seal when he signs, and in that way one seal 
may serve for several signers, each signer adopting that seal as 
his own. 
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Xccturc XLvoo 
Contracts 

I was speaking last week of the essentials of Simple Con- 
tracts, and we spent the hour chiefly in discussing the first essen- 
tial, — the mutual assent of the parties. But something else is 
necessary; there must be Consideration given. Now, Considera- 
tion may be something done or something promised, and what 
it is, in general, doesn't matter, as long as the parties agree to 
it. As the legal principle is commonly expressed, "Adequacy 
of Consideration is unimportant." If I choose to promise you 
one thousand dollars for a horse that is worth only one hun- 
dred, and you give me the horse, or promise to give me the 
horse, that is just as good a contract as if the horse had been 
worth the full thousand. In general, therefore, anything that 
is bargained for, either given or promised, will serve as Con- 
sideration for a promise, but one important thing must be no- 
ticed, and that is that the Consideration must be something which 
the man who gives it had a right to keep. If he does only what 
he is already bound to do, that is not sufficient Consideration. 

The commonest illustration of that is where a man owes 
a debt and tries to make the payment of the debt, or part of the 
debt, Consideration for something else. The creditor demands 
what is due him, and the debtor says, "I will pay you what I 
owe you if you will do something else for me, — some little thing 
that I want." The creditor, eager to get his money, says, "I 
will do that." The debtor pays. That is not a binding contract. 
The creditor may safely refuse then to do the extra thing he 
promised to do. He can say, "You did not give me anything 
for my promise, except what you owed me anyway." 

This principle is illustrated in various forms of promises 
that are very common, A creditor cannot get what is owing 
from his debtor, and he says to the debtor, "If you will pay me 
890.00 of that $100.00 that you owe me, I will throw off the other 
?10.00." The debtor pays the $90.00. The creditor may then 
say, "You have got to pay me the other $10.00. True, I prom- 
ised to give it up, but you did not pay me for that promise; you 
only gave me $90.00 which you owed me anjnvay, therefore, I 
am not bound." 

Another common illustration is this: A debtor sends a 
check for part of what is due from him, and says, either by writ- 
mg on his check "In full satisfaction." or by writing in a letter 
apart from the check, "I send this check in full satisfaction. If 
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you do not care to accept it as such, then you must return it." 
The creditor takes the check and writes in return, "I acknowl- 
edge with thanks receipt of your check, which I have placed to 
your credit on your account, leaving a balance due me, which I 
would be obliged if you would pay me at your early conven- 
ience." The creditor may do that. The debtor has done noth- 
ing more than he was bound to do, and cannot exact a promise 
as the price of doing it. 

Now, I must state a few cases in order to prevent you 
from thinking that this principle goes farther than it does. 
Suppose it is disputed how much the debtor owes, or suppose 
the amount is uncertain because it has never been fixed. There 
it cannot be said that the debtor owes any exact amount, and 
if the debtor says, "I will pay you $50.00 in satisfaction of that 
debt," and the creditor takes it, then the creditor can get noth- 
ing more. He cannot go into Court and show that the real 
value of the claim was greater. Even if it was, the original 
claim was for an uncertain amount, and therefore it cannot be 
said that the debtor, in paying $50.00, was doing only a part of 
what he was bound to do. 

Another case: Suppose a man owes $100.00, and says to 
his creditor, "If you will be satisfied, and call the rest of the 
claim square, I will give you a note for $90.00 endorsed by my 
brother." The creditor says, "All right," and the note is given. 
The creditor has then no right to the extra $10.00, for the debtor 
has there done more than he was bound to do. He was not 
bound to give an endorsed note. The endorsement was some- 
thing additional, and the creditor accepting the note is bound 
by the terms of the agreement. 

Again, suppose the debtor owes a note for $100.00, and 
says to the creditor, "I will pay you $90.00 if you will give up 
that note." The creditor says, "All right," the $90.00 is paid, 
and the note surrendered. The creditor there cannot get any- 
thing more, for there his debt was represented by a note, and 
he has surrendered the note. If he surrendered the note itself 
for nothing he would lose his claim. 

That shows how the note is what I called a "Formal 
Contract" last week. If the claim for $100.00 had merely been 
an intangible claim, not represented by a note, it would not 
amount to anything for the creditor to say, "I throw oflF the ten," 
or "I release you to the extent of ten dollars," or "I give it to 
you," but if the debt is represented by a note, then the note is 
itself the obligation, and the voluntary destruction or surrender 
of the note even for nothing will cancel the indebtedness. 

This sort of case of partial payment of a debt is the com- 
monest case of a creditor's agreeing to do something in exchange 
for what the debtor was already bound to do, and such promise 
by the creditor is not binding. But you may have other cases. 

Suppose you have a building contract, and after the con- 
tract is made the employer says to the builder, "I don't like 
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those plans as they are; I want a bay window on my house," and 
the builder says, "If you will pay me extra I will build the bay 
window." The employer says, "No, I won't do that; you have 
got to agree to build the bay window for the original price." 
The builder says, "Well, I will do that." He needn't keep his 
promise. The employer is only promising to pay the contract 
price, which he was originally bound to pay anyway, and that 
is not any Consideration for the promise of the builder to put 
on a bay window. 

These questions of doing something you are already bound 
to do, or promising to in exchange for another promise, arise un- 
der Bilateral Agreements, where each party makes a promise, 
and also under Unilateral Contracts, where only one party makes 
a promise. That is, it is no Consideration either actually to do 
something that you are already bound to do, or to promise to do 
something you are already bound to do. 

One other kind of question on this matter of Considera- 
tion has given rise to considerable litigation. John says to 
James, "I am going to sue you." James says, "Why, you have 
no cause of action against me." John says, "Never you mind 
about that, I am going to sue you unless you pay me $1,000.00." 
James doesn't want to be sued, and finally he agrees that if John 
will not sue him he, James, will pay the $1,000.00. Is he bound 
to keep that promise? John says, "Yes, I am entitled to the 
$1,000.00, because I have refrained from suing James, as I was 
going to do." James says, "No, you didn't have any cause of 
action against me, and in forbearing you were not forbearing to 
do anything that you had a right to do." The rule is that if 
John had really no claim at all his forbearance or surrender or 
attempted compromise of his claim will not be a good Considera- 
tion for a promise. But if he had, or in good faith thought he 
had, at least a doutbful right of action against James, which he 
proposed to try, then his forbearance will be a good Considera- 
tion. 

There are a few promises for which it is difficult to find 
any Consideration given at the time of the promise, and which 
nevertheless are binding. They must be regarded as rather ex- 
ceptional cases. They are these: If a debt is barred by the 
Statute of Limitations, or by Discharge in Bankruptcy, or is not 
enforceable because the debtor when he incurred the debt was a 
minor, the promise in any of those cases to pay the debt is bind- 
ing, even though nothing is given for the promise, and such a 
promise will be inferred from part payment of the debt if noth- 
ing is said to the contrary. 

This is a very common matter. You will probably all be 
familiar with it. An ordinary debt is barred by the Statute of 
Limitations in six years, but after that the debtor says, "I owe 
you and I will pay you." He must do it then. But he might 
say, "I will pay that money in installments, so much each month. 
No more than he promises in this new promise, and no faster 
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than he promises, can the money be collected. So, if he says, 
**I will pay you half," you cannot get more than half, and it is 
just the same in Bankruptcy. 

One thing in regard to the Statute of Limitations is, per- 
haps, not always appreciated, and that is the importance of a 
new promise given before the Statute has run. It starts the 
Statute running afresh in the same way, as if the promise had 
been made after the Statute had already run. Suppose a debt is 
five years old. Then the debtor promises to pay it. The 
Statute begins to run afresh, and the debt won't be barred for 
six years from the date of the new promise. 

So much for the requirement of Consideration given or 
promised in exchange for a promise. Now I want to say a word 
in regard to the importance or effect of writing. It is a com- 
mon idea of people who are not lawyers that nothing is bind- 
ing without writing. Now, that is true as to some kinds of con- 
tracts. By virtue of a statute known as the Statute of Frauds, 
intended to prevent the setting up of fradulent oral contracts in 
certain cases, some contracts must be in writing, and cannot be 
enforced otherwise. Aside from this Statute, an oral contract 
is just as good as a written one, but, of course, it is always 
easier to prove conclusively the terms of a written contract than 
of an oral one, so that, even though the law does not require a 
particular kind of contract to be in writing, if it relates to a 
matter of importance, it is always best to have it in writing, in 
order to preserve exact evidence of its terms. 

These contracts must be in writing: 

(1) Contracts to sell land, or any interest in land. I may 
say in explanation or addition to that, in regard to Leases, which 
are the commonest kind of transfers of interests in land, that an 
tin written Lease of Real Estate creates what is known as a 
"Tenancy at Will." It is good while it lasts, and the tenant is 
bound to pay the rent and the landlord subject to reciprocal 
duties while the tenancy continues, but it may be determined 
on short notice on the part of either party, for any reason what- 
ever; that is, merely because he chooses to terminate it. 

(2) Contracts to make a Will, or leave a Legfacy. 

(3) Contracts in consideration of Marriage. That doesn't 
mean mutual promises to marry, but it means promises to make 
conveyance of property to a woman for consideration of her 
marrying the promisor. 

(4) Guaranties. This is a very important class. Any 
promise, in the words of the Statute, "to answer for the debt or 
default of another," must be in writing. The distinctive ele- 
ment of a Guaranty is, of course, that the Guarantor is promis- 
ing to pay another's debt if the debtor himself doesn't. Distin- 
guish these two cases: If James says to Jordan Marsh Co., "K 
you will sell John an overcoat, I will guarantee that he pays for 
it," or says, "If you will sell John an overcoat you may chart^e 
it to me," he is making two very different promises. In the 
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second case the debt is James*. He is not promising to answer 
for the debt of another. James did not get the overcoat, and 
he did not get any consideration, but that is not necessary, for 
consideration need not be something that benefits the promisor; 
it is enough if it was what he asked for or was ready to take. 
In the first case the debt was John's. John was the party pri- 
marily liable for the overcoat, and James agreed that he would 
be answerable if John did not pay. That is a Guaranty. 

(5) Contracts which cannot be performed within one 
year. That does not mean contracts which you think probably 
won't be performed within a year, but only contracts which 
cannot be. To show how far the legal construction of this has 
gone, I will put two cases. 

James contracts to work for John a year and a half. That 
is within the Statute, and there must be a writing in order to 
make it binding. Or James contracts to serve for a year begin- 
ning next Monday. That is within the Statute, and must be in 
writing to be binding, because it cannot be performed accord- 
ing to its terms until a year and a few days. In contracts of 
employment this difficulty frequently arises. 

Now, compare with that case this: John promises to serve 
James all his life. That is not within the Statute. Nobody 
knows how long John will live. The contract may be per- 
formed according to its terms within a few days. John may 
die. The contract is not within the Statute, although anybody 
might ordinarily think that a promise to serve for all the prom- 
isor's life was a promise for a longer term than a promise for 
a year and a week. 

(6) Contracts for the sale of Personalty exceeding 
$500.00 in value, where no part of the price has been paid and 
no part of the property delivered. If the price is paid, or any 
part of it, or if the property is delivered, or any part of it, then 
the bargain need not be in writing. But, if it is wholly execu- 
tory on both sides, then it is not enforceable unless written. 

(7) Contracts in which interest at the rate of more than 
six per cent, is bargained for. 

(8) Contracts similar to the case I referred to a mo- 
ment ago, to pay debts barred by the Statute of Limitations or 
Discharge in Bankruptcy. Those must be in writing. 

This is the end of the list, and, of course, within that list 
are included a great many of the commonest kinds of contracts. 

Now, if you have Mutual Assent, Consideration, (and a 
Writing, if the contract is of the kind that requires a writing,) 
you have a good enforceable contract, and the questions that 
then arise relate to the obligations of the parties, their duties to 
perform and their excuses for non-performance of a contract that 
is valid at its beginning. What is it that excuses a party from 
going on, granting that he has made a valid contract? Now, 
there are some simple rules here which parties to contracts in- 
stinctively follow, the rules are so just, and the law is simply 
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adopting the standard that any reasonable person would take. 

Suppose a Bilateral Contract by which A agrees to serve 
B, and B agrees to pay $1,000.00 for the service. B says to A, 
"Go ahead and serve." A says, "I will when you pay me that 
$1,000.00." B says, "You've got to serve first." Well, it is 
obvious that they both cannot perform at the same time, and it 
is a question which one must go ahead first and give credit to 
the other. Yqu undoubtedly would give the answer that the 
law gives, and say that the employee must serve first and get 
his pay afterwards. I don't know that there is any reason in 
the nature of things for that being so, other than that the law 
has been made by the employing class. If the laborers had made 
the law they might have said that the payment should be in ad- 
vance, but the law requires the work to be done first, unless 
the contract provides otherwise. 

Suppose John agrees to sell and James agrees to buy a 
horse. There the horse can be transferred at the same moment 
as the money. The things are capable of instantaneous perform- 
ance, and there can be simultaneous exchange. Where that is 
true, unless the contract otherwise provides, performances are 
due concurrently. The seller may say, "I won't give up the 
horse until you pay the money," and the buyer may say, "I 
won't pay the money until I get the horse." 

Therefore, one may formulate these rules: That if the 
performances can be simultaneous, the obligation of each party 
is subject to what is called "Concurrent Conditions," that is, 
each performance must be given concurrently. But, if one per- 
formance, because of its nature, as in the employment case, or 
because the contract expressly so provides, must be performed 
first, then the performance which is to come first is a Condition 
Precedent to the obligation to perform the second promise. 

Now, let us see how that works. In the case of the 
horse, suppose neither party comes around to see the other. In 
that case, neither party is liable, because each party may say, 
if an action is brought or complaint made, "I was perfectly will- 
ing and ready to go ahead if you had coijie around and done 
what you were concurrently bound to do." Suppose the seller 
goes to the buyer with the horse, and the seller says, "I will 
^ive you this horse if you will pay me simultaneously," and the 
buyer refuses to do that. The buyer is liable. The seller need 
not give up the horse unless he concurrently gets the price, 
and, similarly, if the buyer had oflFered the price for the horse 
and been refused he could sue. The buyer would not be obliged 
to pay his money unless he got the horse simultaneously. 

Now, suppose one party was to perform first. We will 
suppose the horse case again, with the alteration, that the seller 
agreed to sell on thirty days' credit. Now, the seller, has by 
the very terms of his contract, agreed to perform first. He is 
under an unconditional obligation to turn over that horse, and 
he is liable if he doesn't, and, if he tries to get the money con- 
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currently, the buyer may say, "It is a Condition Precedent that 
I should have that horse for thirty days first, and until I get 
him I won't pay. And so in a contract of service, the service 
is a Condition Precedent. And in the building contract, the 
building is a Condition Precedent to the obligation to pay. 

Now, that is a good sort of case to illustrate a further 
difficulty that arises. A builder would never claim that he was 
entitled to the price of building a house if he hadn't done any- 
thing; that would be too absurd. But suppose he has put up the 
house. The employer says that it is not as good a house as 
I he specifications called for, and suppose it is not quite as good. 
Suppose that in some little details the house is wrong, and not 
according to the specifications. In such a case the builder, will 
regard it as very harsh if he is not entitled to the price. On 
the other hand, the employer doesn't feel satisfied to pay, be- 
cause he is not getting quite what he bargained for. Well, the 
rule is that if there is a material substantial breach, the em- 
ployer doesn't have to pay, but if the breach is trifling or im- 
material the employer will have to pay, making a fair deduction 
for the damage to him due to the slight defects. Of course, 
this doesn't often mean that if there is considerable fault to be 
found with the building that the builder goes entirely without 
pay. It means that he must rectify the building before he gets 
his pay and usually he does, but occasionally there are cases 
where a substantial defect is so inherent in the very structure 
of the building that it cannot be rectified without tearing the 
building down, and if the defect is substantial then the builder 
has to go without his money. 

I put this case of a building contract merely as an illus- 
tration, for the principle is general where parties make mutual 
promises that if either of them is substantially in default the 
other one need not go ahead and perform. That is the com- 
monest kind of excuse for failure to perform what was originally 
a binding promise in a contract; namely, that the other party 
is materially in default in the performance of his promise, which 
was to be performed before the promisor's performance, or at 
least concurrently with it. 

Besides these cases of actual default, there is another 
kind of case which also excuses performance of a promise. If 
it is manifest that the other party to the contract is going to be 
unable to perform, or is goin^ to refuse to perform, his con- 
tract, when the time comes, that also excuses the promisor. The 
commonest kind of prospective inability arises from Insolvency 
or Bankruptcy. 

Suppose a contract to sell goods on thirty days' credit. 
Before the goods are shipped the buyer becomes insolvent, and 
goes into Bankruptcy. It is obvious that it would not be just 
to require the seller to ship the goods when he knows he is 
not going to get paid for them. The prospective inability of the 
buyer, therefore, excuses the seller from going forward, in just 
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the same way that an actual breach of contract by the buyer 
would do. So, if the buyer, though not insolvent, has repudi- 
ated his obligation, as by saying, "I am not going to pay for 
those goods," or, "I am only going to pay subject to ten per 
cent., which every other man in the trade would give me, and 
you ought to, though you did not say so in the contract." Such 
statements would excuse the other party from performance. 

The fundamental principle on which all this obligation 
of contract is based is simply this, that one party to the contract 
ought not to be compelled to go ahead and keep his promise 
if he is not going to get what he bargained for in return, and 
it is proof that he is not going to get it if the other party is 
insolvent or repudiates his obligation or actually breaks it when 
the time for performance comes. 

I have had one question handed to me, relating to the 
lecture last week. The man asks, "If an option can be revoked 
at any time, what advantage does it possess over a simple offer 
to sell?" That leads me to ask what an offer is. I say, "I will 
sell you my horse for $100.00." That is an offer, but it is also 
a promise. I am promising to sell you my horse for $100.00, 
and it is a promise, so to speak, tendered in exchange for some- 
thing else; it is a conditional promise, the condition being that 
you pay me $100.00. Now, if I put that very offer in writing 
and put my seal on it, it is a binding promise. It is still an 
offer to sell a horse, but it is a promise, which cannot be re- 
voked now that the seal has been put on it. 

So, if you said to me, "If you will offer to sell your horse 
for $100.00 I will give you this dog," then if the dog were g^ven 
the offer to sell the horse would be irrevocable; though it would 
still be an offer, it would be a binding conditional promise, bind- 
ing, of course, only according to its terms, its terms being an 
agreement on my part to sell my horse at a reasonable time in 
the future — a reasonable time would be inserted by legal con- 
struction—for $100.00. 

Well, then, to come to the precise question, What ad- 
vantage has an option over a simple offer. The answer is, An 
option is an offer to sell; it doesn't have any advantage; the 
two things are identical. Calling it an option simply indicates 
to the business mind that a particular time has been fixed dur- 
ing which the offer will remain open, but it is none the less an 
offer, and the promise to keep the offer open is not binding un- 
less there has been consideration given or it is under seal. 
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QUESTION: 

We had a case come up in our department where there 
were people coming in to dispose of their stock in Response to 
an oflFer from the management. A great many of them thought 
they were being forced into it. One gentleman felt so grieved 
in regard to it that before I passed out the check to him he got 
his hands on the check, at the same time pushing forward his 
certificate. I think he got his hands on the check before I got 
mine on the certificate. 

Suppose he had then withdrawn the check and held both 
it and the certificate. Suppose there had been no statement 
that he would accept our offer, could he have put up a claim that 
would have been supported by the Courts that he was not re- 
ceiving the full value for this certificate; that he should receive 
more? 

ANSWER: 

No, he accepted the check in pay for the certificate. It 
is unlike the case of partial payment of a debt that I put, be- 
cause you were under no legal obligation to pay him that price 
for the stock, and if he took that price as pay for his stock, 
even though he did it grudgingly, he was still assenting to that 
bargain^ and would be bound by it. 

QUESTION: 

Does partial payment on a note set the Statute of Limi- 
tations running from the time of payment, or from the date of 
the note? 

ANSWER: 

From the time of payment. Of course the Statute of 
Limitations on a note begins to run from the date when the 
note was due. 

If any of you think of questions later I should be very 
glad to receive written inquiries. Some questions may occur to 
you on reading over the lectures, and I will answer the written 
questions in the closing minutes of the lecture, or, if there is not 
time, I will have an answer printed at the end of the reported 
lecture. 

QUESTION: 

If there is an agreement on file, where there is a subscrip- 
tion partially paid up for stock, that the stock subscribed for 
may be used as collateral for a loan, but the party who has 
subscribed for the stock has ten days after receipt of notice of 
such proposed use of his subscription as a pledge to state whether 
he will make the balance payment under his subscription agree- 
ment, what constitutes receipt of such notice? 
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ANSWER: 

If the course of mail to him is one day, and you prove 
that you mailed the notice today, then it is prima facie evi- 
dence that the notice was received tomorrow. But, if the per- 
son to whom the notice was sent swore he had not received it, 
the jury might find perhaps that he had not, and, as his prom- 
ise is expressly conditional on his receiving the notice, the risk 
of mail is on you; that is, the situation is diflFerent from mail- 
ing notice of the maker's default to the indorser of a note. 
There, your only obligation is to send the notice, but here the 
subscriber says: "I must get it," in effect, by requiring ten days 
after receipt of the notice. 

QUESTION: 

Suppose that some ten years ago a man, having dealt 
with a friend, to whom he owed some $300.00 for merchandize, 
that he had bought at various times, went to the dealer and 
said, "I cannot pay you what I owe you; in fact, I am so heavily 
in debt that I must go into Bankruptcy, and your share will be 
such a small proportion of my indebtedness to you that I should 
hate to see you suffer such a loss, and if you will hold out your 
claim later on I will pay in full." Do I understand that if he 
had simply said that to the dealer the dealer would thereafter 
have no claim, but that if he had written it the dealer would 
have a claim? 

Yes. 

QUESTION : 

A Corporation issues a bond, agreeing to pay in full at 
the end of twenty years, and it wants to go out of business 
before that time. What sort of arrangement can be made? 

ANSWER: 

Whatever its creditors will agree to. They are not bound 
to take the money before it is due. Of course, there is a possi- 
bility that the corporation may repudiate its obligations and 
say, "We are going to stojS business and close up before the 
twenty years, and we will put aside assets enough, and if they 
are left at the end of twenty years you can come and get them, 
or you can come and get your pay now, we will pay you par," 
or "We will pay you ninety." It is a matter of arrangement. 
The legal obligation is to pay in twenty years. 

QUESTION : 

You spoke of the matter of payment of a debt, — that an 
offer might be made to give $90.00 for a debt of $100.00, and 
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that such an agreement would not be enforceable. If the debtor 
had said, "I will give you spot cash $90.00," would there not be 
sujfHcient consideration to support the promise to accept the 
$90.00 for the debt? 

ANSWER: 

Assume that the debt was due at the time the debtor 
made the offer. In that case, the debtor was bound to pay 
$100.00 in spot cash, and the giving of $90.00 in spot cash would 
not be sufficient consideration for the creditor's promise to ac- 
cept it in full payment. 

QUESTION: 

Suppose in that case a receipt was given for the $90.00 in 
full." 

ANSWER: 

The creditor could still go after the debtor for the re- 
mainder. A receipt in full is not a document which has any 
legal effect. It is only evidence that the debt was paid in full. 
It may be contradicted, and if it is proved that the debt was 
not paid in full the receipt does not release the balance. 
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Xecture Zbvcc 
Contracte^Egenci? 

I will only speak a little while more in regard to the gen- 
eral subject of Contracts, and shall pass on during this hour 
to the subject of Agency. But a few words should be added 
in regard to Contracts generally. We have considered the 
formation of contracts. We have considered the reciprocal 
rights and duties of parties under contracts and how far failure 
of one party to perform his promise excuses the other from 
performing his contract. There are a few other matters, which 
may be classed as Defences to Contracts. 

The first, and by far the most important of these is Fraud. 
Fraud is of such various kinds that it is hard to classify, but 
the essence of Fraud is always this, — ^a deception created in the 
mind of one party for which the other party is responsible. 
The deception may be caused by words or may be caused by 
acts, but deception is of the essence of Fraud. It is not every 
kind of deception that would be legal Fraud. People who are 
disposed to find fault with the law say that the law permits a 
man to lie to a certain extent. If the statement is in regard to 
a matter of opinion or matter of value, a deceptive statement, 
even though known to be deceptive, is not legally Fraudulent. 

I may represent to you that the horse that I am trying 
to induce you to agree to buy is worth $500.00, when I know 
very well that he is worth only $100.00. It is not legally Fraud, 
even though you may be deceived and induced to buy, but if 
1 should tell you that the horse is sound when he was not, that 
would be such a misstatement of fact as would amount to 
Fraud, if the misstatement were known to me to be false when 
I made it. In general, all misstatements of material facts, if 
made with knowledge that they are misstatements, and if re- 
lied upon by the person to whom they are made, will consti- 
tute Fraud. 

The exceptions to this general rule include misstate- 
ments of what are classed as matters of opinion, and also mis- 
statements of law. Misstatements of law do not amount to 
Fraud unless made by a person who is supposed to have a pe- 
culiar knowledge of the matter. A misstatement of law by a 
lawyer to one who is not, may amount to Fraud. 

If there has been Fraud, the defrauded person has two 
remedies. First, he may rescind the contract. That means, 
he may offer to return anything that he has received, and de- 
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mand back whatever he has parted with. In order to take 
advantage of this remedy, it is necessary that the defrauded 
person should act promptly after the discovery of the Fraud. 
Second, — 2l remedy, not in addition to the other, but as an al- 
ternative, is to stand on the bargain as it was made and then 
sue for damages. 

The matter may be illustrated by a simple case. The 
seller represents that a horse is four years old. He is, in fact, 
fourteen years old, as the seller knows. By means of the mis- 
representation, the seller induces A to agree to pay $500.00 for 
the horse. Shortly after he bought the horse, A finds out that it 
is an aged animal. He may immediately take the horse back 
and say, "I demand to be freed from my obligation to pay 
$500.00. Here is your horse back. We will call the whole 
thing oflF." Or, instead of that, he may say, "This horse is ten 
years older than I supposed, and is worth $200.00 less than the 
agreed price. I am damaged $200.00 by having had to pay 
$500.00 for this horse. I will keep the horse, but I will re- 
cover the $200.00 damage in an action." The buyer may do 
this, either suing for the $200.00 and paying the $500.00, or, 
more simply, deducting the $200.00 from the $500.00 which he 
promised to pay. So much for Fraud and the remedies for it. 

Another, but less common, defence, somewhat similar, is 
what is known in the law as Duress and undue influence. That 
is, such severe pressure on another as to compel him to yield 
his own will and assent to a bargain which he would not as- 
sent to if he were free. Mere Duress of circumstances, such 
as being hard up for money, does not amount to legal Duress. 
Duress or such undue influence to be of legal importance must 
be some actual physical oppression, or must be a very extreme 
case of moral oppression, such as in a case, where a husband, to 
induce his wife to agree to something, — ^to sign something — 
held a pistol at his own head and said he would shoot himself 
if she did not sign. That would be undue influence, if she 
executed the document under that oppression. The limits of 
what amounts to Duress and undue influence have been some- 
what enlarged in modern times. The remedy is rescission as 
in the case of Fraud. 

Another kind of defence arises from certain kinds of Mis- 
take. It is not every kind of mistake, and, indeed, it is not many 
kinds of Mistake, that justify a man in escaping from a bargain 
which he has made, but if the parties are both under a mutual 
mistake as to an important fact, the bargain may be avoided, 
and, likewise, if the mistake was one due to the representations 
of one of the parties. 

If the seller, in the horse case, says that the horse is 
four years old, when he is in fact fourteen years old, that is not 
Fraud, unless the seller knew that the horse was more than 
four years old, but it is a Mistake, caused by the seller, even 
though the seller made the statement in perfect good faith, and 
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the buyer, if the seller has induced him to make such a Mistake, 
may rescind the transaction. He cannot, as he could in Fraud, 
stand on the bargain and sue the seller for damages, but he 
may get out of the bargain altogether. 

Another defence is Impossibility of certain kinds. Im- 
possibility of performing a contract is only a defence in about 
three kinds of cases: First, where the Impossibility is caused 
by Law. That is, if a man contracts to do something and then 
a law is passed which forbids the contract to be carried out. A 
contract to erect a building fifteen stories high in Boston, made 
just before the law was passed forbidding such high buildings, 
would be an illustration. That contract would be excused by 
its Impossibility. 

The second kind of Impossibility which excuses is where 
the contract relates to a specific thing which is destroyed with- 
out the fault of the promisor. I contract today to sell a horse 
next week, and the horse dies this week. I am free from that 
contract. I agree to let you a hall next week, and the building 
is destroyed by fire this week. The subject matter to which 
the contract relates is destroyed in these cases. 

The third kind of contract that is excused by Impossibil- 
ity is where a personal service is contracted for and the per- 
son who contracts to give the service becomes ill or dies. A 
contract to render personal service of any kind is excused by 
illness or death of the contracting party. 

Other than these cases, Impossibility is generally not an 
excuse. Impossibility caused by a strike is not an excuse. 
Consequently, it is very common in business contracts to put 
in an express provision that it shall be. Of course, parties may 
contract that anything agreed upon shall be an excuse, although 
not otherwise such. 

Another kind of case that has arisen not infrequently is 
where a builder agrees to erect a house, and when the house is 
half erected it burns up. The builder must erect another house. 
It may seem to you that this case would fall within the second 
kind of impossible agreements that I enumerated; namely, the 
case where the subject matter of the contract was destroyed. 
But here the agreement is not for one particular house; it is 
lor a house on that lot, according to specifications. If my horse 
which I contracted to sell dies, no other horse is within the 
terms of the contract, but if the builder's half built house is de- 
stroyed, another house, built on the same lot in accordance 
with specifications, will be a compliance with the contract. 
There ns no Impossibility; it is simply a hardship or difficulty. 

One more thing, and the last I shall mention, that makes 
contracts unenforceable, is Illegality. Illegality may be of va- 
rious kinds. Generally, the Illegality will be such that any- 
one would be aware that it was illegal. A contract to break 
into a house, or a contract to commit murder, — it is apparent 
on the face of things that they are illegal agreements. That a 
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contract is illegal does not necessarily mean that is criminal. It 
means, however, that the contract cannot be enforced by the 
party guilty of the illegality. 

Contracts in restraint of trade are illegal. That is rather 
a technical matter, which would not be understood by one 
who had not some acquaintance with the law. It does not seem 
to be, on the face of things, anything illegal for a man to con- 
tract to have an exclusive right to a certain kind of business, 
or to contract that a rival shall not do any business, or shall go 
out of business permanently. But those things have been 
found, or it is thought that they have been found, mischievous, 
and generally any contract in which one of the parties seeks to 
obtain a monopoly, or any contract where one of the parties 
makes the other party promise to refrain from doing business 
permanently, is illegal. 

One may, in buying a business from another, make him 
agree that he will not go into the same business at the same 
place, but a contract would be bad if he were denied the right 
to go into the same business in any place. 

Gambling Contracts are illegal. The most important ap- 
plication of that, in business, is in regard to stock brokerage 
transactions. The line of distinction between what is and what 
is not an illegal gambling contract in stocks is this: If the 
stocks are to be actually purchased, then the contract is legal. 
It is customary for reputable stock exchanges to require their 
members actually to purchase the stock which their customers 
order. Of course, the customer, generally, — more than half the 
time— does not pay in full for the stock that he thus buys. He 
carries it on a margin, as a rule, but a margin transaction, 
though it may not be commendable one, is not illegal. The 
broker does actually buy the stock, and he, in effect, loans the 
money to his customer on the security of the stock. 

On the other hand, a bucket-shop does not buy the stock. 
It is simply betting with its customers. The customer is betting 
that the stock will go up and the bucket-shop is betting that it 
won't. That is an illegal gambling transaction. 

So, any contract is illegal which tends to fraudulent 
practices in business, or breach of fiduciary duty. It is fraud- 
ulent for a Trustee to make any bargain by which he derives 
a side advantage of any sort. He has no right to use his trust 
for indirect profit, as, for instance, to bargain, "I will give you 
my trust account in your bank if you will give me interest on 
my private account." Any of these side profits by a fiduciary 
are illegal. 

So, any contract is illegal which may tend to induce a 
legislator or public officer to yield to influences other than those 
of public duty. It is an illegal contract to agree to try to in- 
fluence legislation. 

It is an illegal contract to try to secure pay for trying to 
get a public appointment for another. It is an illegal contract 
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for any public official to bargain for any side reward, other than 
his salary, for any performance of official duty. 

Here is a case which arose in Massachusetts, which may 
not, at first sight, strike you as illegal, and yet was held to be 
so. The owner of the majority of stock in a certain corpora- 
tion entered into a contract with another man by which the 
other man was to buy a certain amount of the stock at a specific 
price, and the stockholder was going to have the purchaser 
made Treasurer of the company. He could do it, because he 
had a majority of the stock, and could control the election of 
Directors. That was held illegal, even though the proposed 
Treasurer was, so far as appeared, a perfectly fit man for the 
position, and although neither he nor the man with whom he 
was bargaining seemed to think there was anything improper 
in doing it. But you will see that that sort of a bargain is like- 
ly to lead to the creation of corporate officers for other rea- 
sons than their fitness. If that bargain were good, then any 
bargain would be good in which a stockholder agreed, in return 
for a price, — in return for the purchase of his stock at an exces- 
sive price, perhaps, — ^to give his vote. Now, the purchase of votes 
in a corporation may be as objectionable in a small way as the 
purchase of votes for a political office may be in another way. 
Stockholders have a certain duty to perform in the election of 
officers, just as officers when elected have their duties. 

There are a vast number of miscellaneous illegal con- 
tracts, which it is not possible to run over at present. There 
IS only one other thing that I shall refer to. That is, how far 
knowledge of the illegality of a transaction by one who is not 
taking part or directly interested in the illegality will affect a 
bargain he may make. 

The commonest illustration is this: A man is selling liquor 
in Maine, in violation of law, and he comes to Boston and buys 
liquor from a wholesale dealer here. This dealer knows that 
the buyer is going to resell the liquor illegally. On the other 
hand, the dealer does not care to have him do that. If he had 
his way, he would rather that the Maine man would sell it le- 
gally, so long as he bought it. All the Boston man wants is to 
sell that bill of goods. That has been held not to deprive the 
Boston man of a right to recover the price of the liquor so sold. 
The mere knowledge that the liquor is to be used illegally is 
not enough, and the knowledge that money was to be used il- 
legally would not, I take it, make a bank a party to the illegal- 
ity if it simply paid out the money in the course of business to 
the person entitled to it. 

On the other hand, if the Boston liquor dealer had done 
anything to help forward the illegal purpose, his contract would 
be illegal, and he could not recover the price. Thus, if he 
packed the liquor in deceptive looking packages, and marked 
them "Crockery," as was done in one case, he could not recover 
the price, as that would be trying to help on the illegality. 



Digitized by V:»00QIC 



So, a bank, while it might legally pay out money with- 
out . inquiry, or without caring what was to be done with the 
money, if it went further and did anything towards helping 
forwarding an illegal use of the money, might find itself a party 
to an illegal transaction, with all the consequences that that 
might imply. 

So much what I have called "Defences" to Contracts, and 
now a single word as to how contracts may be discharged. The 
theory of the Common Law was that they might be dis- 
charged in the same way they were made. That is, sealed con- 
tracts might be released by a release under seal, and if that 
was done no consideration need be given. Any obligation can 
be discharged by release under seal, and a single release may, 
and frequently does, discharge all the obligations which A owes 
to B, from the beginning of the world to today. 

Then, a contract may also be discharged by any agree- 
ment for a good consideration, just as a simple contract may 
be made by mutual promises. If each party has promised the 
other something, then for each party to give up his right to 
what has been promised him is a good consideration on each side. 
The agreement to surrender whajt you promised me is consid- 
eration for an agreement on your part to surrender what I 
promised you. That is called "Rescission,*' and the consequence 
of this principle is that wherever there are mutual obligations — 
wherever each party owes the other something, — mere mutual 
assent to call it square is effective to discharge the contract, be- 
cause each gives up something. But, if one party only owes 
the other something, if the contract is what I called "Unilateral," 
then, in order to discharge that Unilateral Obligation the prom- 
isor must give something, and he must give something more or 
diflFerent from what he was previously bound to give. 

Death of parties to a contract does not discharge the con- 
tract, except in the case of personal contracts, as contracts for 
personal service. Contracts to buy or sell goods, pay money, 
build houses, — all such contracts bind the executor or adminis- 
trator of the deceased promisor in just the same way they bind 
him. 

So much for the general law of Contracts, and I go now 
to the topic of Agency. 

Agency is a kind of specialized contract, — the contract 
of employer and employe, and the situations which arise under 
those employments. There are various kinds of agents. Pub- 
lic Agents, as they are sometimes called, such as Public Officers, 
who are the agents of the State or of the Municipality. Then 
there are the officers of a corporation. Corporations can only 
act through agents, and, broadly, all employes are agents. 

The authority of an agent arises from the terms of his 
employment. The authority may be granted either expressly 
or impliedly, or may be partly expressed and partly implied. 
Express authority may be granted in writing or may be granted 
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orally. In general, a written authority is of no importance, ex- 
cept for the purpose of evidence. There is the exception, how- 
ever, that I referred to in connection with sealed instruments, — 
that another cannot be authorized to execute a deed or instru- 
ment under seal unless his authority is itself under seal. A 
real estate broker may be authorized to enter into a contract to 
sell land orally, but he cannot be authorized to convey the land 
for his employer except by authority under seal. An agency 
which is to last for more than a year cannot be created with- 
out a writing because of the Statute of Frauds. 

This authority is sometimes called by special names. A 
Power of Attorney, for instance. A Power of Attorney is noth- 
ing whatever but a written authority (an attorney is an agent) 
to act in the cases specified for the principal. It may be a gen- 
eral power, authorizing the agent or attorney named to do all 
kinds of acts, or it may be a special power, authorizing him to 
do but a single act. 

A proxy to vote at a stockholder's meeting is nothing 
but written authority to an agent. The persons to whom it runs 
are agents authorized to do a specified act; namely, to vote at 
the meeting of the corporation referred to in the power. 

A great many agencies, however, do not have their terms 
fixed, either orally or in writing, expressly. One is to gather 
from the general terms of employment what the agent is author- 
ized to do. The line of duties of an employee is sometimes 
definitely marked out, but perhaps quite as frequently it is not 
definitely marked out, and, to some extent, it frequently gradu- 
ally changes without any particular words about it, but the 
usage of the business in which the employee is engaged is such 
that he gradually extends the work that he is doing for his em- 
ployer, and his employer looks on and doesn't object. By look- 
ing on and not objecting, the employer authorizes the employee 
to keep on and do that sort of thing. 

Then there are certain relations of one person to another 
which imply authority. A partner, for instance, has certain im- 
plied authority in regard to the business of the firm. A wife 
has certain authority implied from being a wife, in regard to 
incurring indebtedness for household expenses. 

Perhaps most frequently of all, authority is partly ex- 
pressed and partly implied; that is, to some extent the duties 
of the employee or agent are mapped out expressly, but to some 
extent they are dependent upon the course of business and us- 
age, from which implications may be drawn. 

If the agent does something that is beyond his authority, 
his employer, — "principal," as he is technically called — may 
ratify the act. Ratification amounts, in eflfect, to another way 
of authorizing, for Ratification is said to relate back and make 
the act good as of the time it was originally done. If the prin- 
cipal ratifies today what was done yesterday, it is just the same 
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as if he had authorized it yesterday. It is treated as an au- 
thorized act from yesterday. 

An agent, in general, cannot delegate his authority to an- 
other. He cannot himself appoint an agent to do what he was 
appointed to do. He must do it himself. There are three ex- 
ceptions to this restriction on an agent. 

The first exception is that if express permission is given 
to delegate authority to another the law has no objection. 

The second exception is that where usage of trade is such 
that agents of this sort usually do delegate authority to do cer- 
tain things to other employees it must be assumed that the 
principal consented to delegation to this extent. Here we have 
an implied permission. 

The third exception relates to what are called "Minis- 
terial," or "Mechanical," duties. That is, matters where no 
judgment or particular care is required for which the principal 
must have relied on the agent himself. For matters of detail, 
especially if they are revised by the agent, he may employ others. 



A question has been put to me regarding attaching seals. 
I said that a seal could not be effectively attached by another 
person unless the person who attached it was authorized under 
seal to do so. I was asked if there was not an exception to that 
general rule, and there is an exception, which I should have 
mentioned. 

The exception is this: If I wish to seal an instrument, 
I might pick up the seal with a pair of tongs, perhaps. Simi- 
larly, I might pick up your hand with a seal in it, and put your 
hand down upon the paper, and that reasoning has been ex- 
tended, perhaps a little iilogically, so that if the seal is attached 
in the actual presence of the party purporting to execute the 
document, it is regarded as his seal. His apparent physical 
control of the situation, since the seal is attached in his imme- 
diate presence, is regarded as making it his act. 
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QUESTION : 

You spoke of husband and wife being agents for each 
other. Will a payment of a debt owed to one, to the other, 
such as payment of rent to the wife when it is owed to the 
husband, be a good payment? 

ANSWER: 

Not unless it has been made so by the previous custom. 
The custom is very important in questions of that sort, in regard 
to husband and wife. It is very important to show what the 
habit has been. If a husband has allowed his wife, without ob- 
jection, to receive rent three or four times, and the fifth time 
she loses it, he cannot say that she was not authorized to receive 
it the fifth time, but if it were the first time he might say that. 

QUESTION : 

Suppose a bank employee takes some responsibility which 
he was not expressly authorized to take. Then suppose the 
principal, — ^the bank — refused to ratify the act, would the third 
person have recourse against the employee personally in any 
way? 

ANSWER: 

The person contracted with would be able to hold the 
agent personally. The principle is this: — If the agent acts be- 
yond the limits of his authority the third person can hold the 
agent personally. In the case supposed, therefore, if the prin- 
cipal ratifies the act, the agent is thereby freed, as the principal 
takes it upon his own shoulders, but if the principal does not 
ratify, and the act was beyond the agent's authority, he is per- 
sonally liable. 

QUESTION : 

There is often a provision on letter heads in regard to 
.strikes, or that the person is acting merely as trustee and re- 
course can only be had against him as trustee. Does a state- 
ment on a letter head providing against strikes, or that the writ- 
er is trustee only, have any eflFect on contracts written on that 
letter head? 

ANSWER: 

Yes, I think it does. For instance, if it is plainly printed 
on a letter head on which an oflFer is made, the printing would 
be taken as part of the terms of the offer, unless the written 
terms of the offer were inconsistent with the print. 
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QUESTION : 

Is there any reliable legal form, or precedent, of power 
of attorney, — to transfer stock, for example, or does it lie with 
the agent whether the power is specific enough? 

ANSWER: 

There is no legal form for anything of that sort. Of 
course in regard to powers of attorney to transfer stock, the 
forms arc uusally printed on the back of the certificates, and 
those forms are, more or less, uniform. It would be the natural 
thing to do to follow the terms of such a power. They are 
very brief, but one might draw a power using words absolutely 
different, and yet have a good power. I suppose a corporation 
would not want to accept a general power that did not clearly 
cover the case in hand, such as assigning stock. 

The difficulty in assigning stock under a general power 
is that the terms of the power are so general that, as a matter 
of English, it is not clear that the person giving the power 
meant to refer to that sort of case. It must be clear in the 
power that the particular act in question is auhorized by the 
power. That is rather a matter of English than a matter of 
law. If, as a matter of English, it is reasonably clear that this 
is the thing the principal must have meant, then the power cov- 
ers the case. 

There is, however, a rule of law that is sometimes invoked 
and that is that if a power expressly refers to one sort of act or 
is given for one specific purpose, very little weight is to be at- 
tached to the general words that are added. 

Thus, a power to transfer a specific piece of Real Estate 
and to do all other acts that may seem to him suitable. That 
would probably be construed as meaning "and to do all other 
acts that may seem to him suitable in connection therewith," 
and that is the sort of difficulty that is meant by this rule. 

A corporation would always want, and try to get, a sin- 
gle power of attorney for stock which it was asked to transfer, 
because it would want to keep the power. Whether it would 
be legally justified in saying that the requirement of evidence of 
the transfer is such that it may demand as a right to have a 
special power for this thing alone, I don't feel sure. I don't re- 
call any case that has come up on that question. The reason it 
has not arisen is that in such a case it is always easier to com- 
ply with the reasonable request of the corporation than to stand 
on a technical legal right. 

QUESTION: 

Would a Power of Attorney "To transact all business for 
me as if personally present," give the attorney power to sell 
real and personal property, assuming it is under seal? 
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ANSWER: 

If there was no special thing referred to in the power, 
and it could not be shown that it was given for any one special 
thing, in which case the general words would be limited on the 
principle that I have spoken of, I should say, Yes. To trans- 
fer real estate the power would have to be under seal. As to 
transferring stock the question comes up that I referred to. Is 
the corporation entitled to a power relating solely to the single 
certificate in question. There is not the least question that a 
corporation would kick about such a general power as you speak 
of, and whether the reasonable requirement of proper evidence 
would justify a corporation in saying, "We won't transfer stock 
unless we have a specific power for the specific stock request- 
ed," I don't feel sure. That question does not seem to have 
arisen. 

But, aside from that, there is no principle of law that 
forbids a man's giving, in general terms, the largest possible 
powers to an agent. All he has to do is to make it perfectly 
clear that he is giving such powers. 

A bank would be justified in allowing the attorney to 
draw checks on such a power. 

A power is irrevocable sometimes when it does not say 
so, and might well enough be revocable though it said it was 
irrevocable. It is irrevocable in so far as it has been acted on 
hefore it is revoked. It also irrevocable for the future if it has 
been paid for, or if anything for which it was given has been 
paid for. That is, if I bought stock and a power was given in 
connection with that stock to transfer it, that would be ir- 
revocable, whether it said so or not, because I had to pay for 
the stock, and it is what is called in law "A power coupled 
with an interest." But, if it is a voluntary power that I hand 
you to do business for me, and I write on it that it is ir- 
revocable for six months, I can go back the next day and say, 
"I revoke it." That would not affect the power as to any busi- 
ness you might have done in the meantime, but as to the other 
the power is revoked. 
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Xecture four 

We were speaking last week in regard to the Law of 
Agency, and I shall continue today on the same subject, and what 
I have to say now may, conveniently enough, be grouped under 
these headings: 

Rights of an Agent against a Principal, 

Rights of a Principal against an Agent, 

Rights of third persons against an Agent, 

Rights of third persons against a Principal, 

Rights of an Agent against third persons, 

Rights of a Principal against third persons. 

The rights of an Agent against his Principal which are im- 
plied from the very nature of the relation are twofold, in the main. 
They are generally referred to as 

(1) The Right of Reimbursement, 

(2) The Right of Compensatoin. 

To these rights may be added, of course, any special rights 
that are given by contract — by express arrangement in the par- 
ticular case between the Agent and his Principal. But the two 
rights I have mentioned are implied. 

By Reimbursement is meant that the Agent must be pro- 
tected in every way, so long as he is discharging his duty. If, 
in the course of his employment, to carry out his duty as Agent 
he is obliged to spend money, that must be repaid. Further, if 
he is subject to liability of any sort, he must be preserved from 
that liability and saved harmless, or made good if he is actually 
held liable to some outside person. This sort of question arises, 
of course, in a great variety of ways, but the principle is broad 
that the Agent must be made good and saved harmless in every 
way, so long as he is doing his duty as Agent. 

The Agent's second right is to Compensation. That is 
not so universal. There is, of course, a possibility of the Agent's 
'acting without compensation, — agreeing to work for nothing. 
The obligations of an Agent under those circumstances so 
long as he acts as such (though since he is receiving no con- 
sideration for his promise to serve he may withdraw from his 
agency at any time) but will be entitled to no compensation, by 
the very terms of the contract. Generally, however, even though 
nothing is said about compensation, the right to compensation is 
implied. It will be a reasonable compensation, to be fixed by 
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law, if the parties have not fixed it for themselves. Usually, of 
course, the compensation is fixed by the parties. 

These rights of the Agent both depend on his performing 
his correlative duties to the Principal. The situation of Agent 
and Principal is like a bilateral contract, where the parties mu- 
tually promise one another different things. Neither can com- 
plain of the other's non-performance if he is in default himself 
to a material degree. "To a material degree" is, of course, an 
important qualification. Slight failure of duty oii one side will 
not excuse the other party. 

Now, as to the rights of the Principal against the Agent. 
In the first place, the Principal has the right to demand that the 
Agent shall act within the limits of his authority^, — that he shall 
not exceed his authority, and that he shall observe: instructions 
given him as to how he shall do Xhe work entrusted to him. 
The Principal may also demand that the Agent have a reason- 
able degree of skill in the performance of his work. He also 
may demand an account from the Agent as to what he has done 
in the performance of his duty. In financial transactions this 
obligation of the Agent to account to the Principal for expendi- 
ture of m.oney is a very important one. It is not enough that 
the money of the Principal be accurately and properly spent ; 
the Agent must render a proper account, showing that it has 
been so used. 

Finally, and this is a very important point, the Agent is 
under a duty of loyalty to his Principal, as it is sometimes 
phrased. I referred to this in another connection last week, I 
think. Loyalty to the Principal demands that the Principal's 
business shall not only be made the Agent's paramount interest 
when he is transacting it, but that his whole interest in the mat- 
ter shall be for his Principal, and that his whole profit shall be 
derived from the compensation which it has been agreed that 
he shall receive. So strict is the Law in this particular, that 
if an Agent does make an outside profit in transacting the Prin- 
cipal's business, the Principal may demand the profit and re- 
cover it. 

If, for instance, the buyer for a shop gets a side commis- 
sion on the goods bought, his Principal, the owner of the shop, 
may demand and recover the commission. It belongs to him. 

Again, there is the case where an Agent in any way acts 
for both parties. Sometimes an Agent does this in perfect good 
faith, without reflection, but it is obvious that when an Agent 
is trying to act for both parties he is put in a position where he 
is likely to slight the interests of one in favor of the other. 

A Real Estate Broker, for instance, cannot be Agent for 
both buyer and seller. If he tries to, even though he secures 
as good a price for the seller as he could secure, he cannot col- 
lect any commission from either party. 

There is one qualification, which should be mentioned, 
to this matter of side profits. If the Principal assents to the 
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Agent's deriving some side advantage, that is all right. Any- 
thing that the Principal agrees to is really part of the Agent's 
agreed compensation. It is only the secrecy of it that makes it 
obnoxious. 

In the case of an Agent's failure to observe loyalty to 
his Principal, it is such a breach of duty as may warrant his 
discharge, and may also entitle the Principal to recover from 
him what advantage he has received. 

Stockbrokers sometimes have a question presented to 
them,. — indeed, constantly have it presented to them, — where 
they are in rather a difficult position with this rule. 

A goes into a stockbroker's office and says that he wants 
to sell 1(X) shares of Boston & Albany stock. B goes in the 
same morning and says he wants to buy 100 shares of Boston & 
Albany stock. May the stockbrokers take A's stock and give 
it to B? It would be a good deal simpler to do that than to 
sell A's stock on the exchange and then buy new stock for B. 

As a matter of fact, what brokers usually do under those 
circumstances is this: They get a genuine price bid on the Ex- 
change, and then make the sale of A's stock to B at the price 
which they got by inquiry on the Exchange. In that way, the 
stockbroker, though in a sense, acting as Agent for both parties, 
is not himself fixing the price in any way. The price is fixed 
by bidding on the Exchange, and I suppose that practice may 
be upheld. I have never seen any case that involved that ques- 
tion. Neither A nor B could show any damage, for it could be 
shown that A's stock has been sold and B*s stock had been 
bought at the market price. 

Coming now to the rights of third persons against Agents, 
which is an important matter for Agents. As was suggested 
to me last week, sometimes an Agent finds himself in a posi- 
tion where he thinks his employer's interest require him to go 
beyond his agreed employment and act outside of it, and purport 
lo act as his employer's Agent in matters where he really is not 
authorized to do so. What is his position? He is liable, as I 
said last week, if his Pinricpal repudiates his action. He is 
acting on his own responsibility, and he takes the risk, unless 
he discloses to the third person his lack of authority, and there- 
by invites him to run the risk of the Principal's ratification. 

If the Agent acts within his authority, and discloses his 
Principal, then the third person's remedy, in the case of a con- 
tract is solely against the Principal. If, however, the Agent does 
not disclose his Principal, as not infrequently happens in busi- 
ness, he is personally liable, though acting within the scope of 
his authority. The third person may treat him as the contract- 
ing party, although, as we shall see in a moment, the third per- 
son might also, if he chose, treat the undisclosed Principal, 
when the third person found out who that Principal was, as the 
person liable. 

Then comes the case where the Agent is acting beyond his 
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authority. Whether his Principal is disclosed or undisclosed 
there, the Agent is liable to the third person, on what is called 
"Warranty of Authority." If A says he is B's Agent, or pur- 
ports to act as such and induces a third person to deal with 
him on that assumption, A warrants that he is B's Agent, and 
that he has authority, and he is liable for breach of that War- 
ranty if he has not the authority. 

In one case the Agent is liable personally, though he is 
acting within his authority and discloses his Principal. This 
is where the Ager\t signs a written contract personally. Here 
he is liable though the body of the instrument discloses his Prin- 
cipal. An Agent should sign his Principal's name, adding by 
A, agent or something of the sort. 

What I have been saying as to the Agent's liability ap- 
plies solely to cases on Contracts, — Contractual Liability. The 
rule as to liability for Torts is different, namely, that the Agent 
is always liable, whether authorized or not. If a Principal au- 
thorizes, or, indeed, directs, an Agent to commit a Tort against 
a third person, for instance, to infringe the property rights of 
a third person, the Agent has no business to obey, and he is 
liable as well as the Principal ; he is always liable for Tort. 
Fortunately, in such cases, if the Principal is responsible, the 
third person generally prefers to sue the Principal rather than 
the employee, for there are, not infrequently, cases where a tech- 
nical Tort is committed by an Agent under direction of his 
Principal, where it would be pretty harsh if the Agent were 
compelled to pay the bill. 

Coming now to the rights of a third person against the 
Principal. Third persons have rights against the Principal for 
anything which he has authorized or ratified. As to such acts, 
whether they relate to Contract; or Tort, they are the Princi- 
pal's acts, and, whether the Agent is or is not liable too, the Prin- 
cipal is certainly liable. The question always is, then, whether 
the Principal has authorized or ratified the particular act in ques- 
tion. In any suit against a Principal by a third person, that 
question is almost always involved. If the third person relies on 
Ratification, the facts are generally pretty simple, because a 
Ratification, if it exists, almost always relates to a specific act, 
which is specified in the Ratification, or the Ratification suffi- 
ciently indicates whether it includes the matter in question. 

But, if the question depends upon the original authority 
of the Agent, the question is more difficult. Indeed, by far the 
most difficult questions in the Law of Agency relate to this 
matter of authority of an Agent. That is because the authority 
of the Agent is generally not exactly defined in express words. 
An agent has whatever authority is expressly given him. This 
may be called "Actual Authority." But he has also, and sec- 
ondly, what may be called "Implied Authority." 

Implied Authority means authority to do whatever the 
circumstances and the custom of business would indicate to be 



Digitized by V:»00QIC 



natural and proper for an Agent in his position to do. You will 
see that such a rule as that affords a wide chance for dispute. 
If an Agent is authorized to do a particular thing, then, by im- 
plication, he is authorized to do everything that is reasonably 
necessary or convenient or usual for carrying out that act, and 
the custom of business has constantly to be revoked to deter- 
mine whether in the particular case there was implied authority. 
Then, thirdly, third persons may charge the Principal 
sometimes for acts which are neither within the Actual Author- 
ity nor the Implied Authority of the Agent. That is where 
they are within the Apparent Authority of the Agent. The Ap- 
parent Authority of the Agent is the authority which he seems 
to the world to possess, and the Principal, if he has allowed the 
Agent to seem to the world to have authority of a certain sort, 
will be bound by it. 

You must not extend this principle too far, however. 
An Agent may seem to the world to have certain authority, but 
if the appearance was not caused by the Principal, if he was 
not in any way responsible for making the Agent seem to have 
such authority, then he will not be liable. 

Generally speaking, persons dealing with Agents must 
ascertain the extent of their powers. If the third person knows 
that the Agent's power is in writing, he must ask to see the 
writing, and if he does not do it, and acts on the faith of what 
he is told about it, he does so as his own risk. 

Now, let us look at this question of apparent Authority 
a little farther, and let me give one or two illustrations, for it is 
rather a troublesome question. 

Suppose the Cashier of a bank certifies a check, when 
the drawer has no funds. A purchaser of that check — b, bona 
fide holder — seeks to recover from the bank. The bank says, 
**No, you may have a right against the Cashier who certified it, 
but you have none against us. The Cashier was not author- 
ized to certify checks when there were no funds. He was clear- 
ly acting beyond the scope of his authority." The holder of 
the check says, **I could not tell whether the situation was such 
that he was authorized to certify or not. He said that every- 
thing was all right, or he certified the check as if everything 
were all right, and I may hold you, because he was acting, ap- 
parently, within his authority." 

That is one case, and the bank, I may say beforehand, is 
liable there, before I consider why. Let me put another case. 
This is an actual case. It happened some years ago in 
Massachusetts. A town in Massachusetts passed a vote au- 
thorizing its Treasurer to borrow $5,000.00 from any bank, to 
meet certain expenses of the town. The Treasurer got a certi- 
fied copy of the vote and took it to a bank, and the bank loaned 
the money, the Treasurer signing a note as Treasurer. The 
bank, having looked at the certified copy of the vote, had no 
further use for it, and left it in the hands of the Treasurer. The 
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Treasurer, thereupon, went to another bank with this same cer- 
tified coinr of the vote, and borrowed $5,000.00 more, and this 
second $5,000.00 he used for his own private purposes. 

Well, of course, the Agent himself is liable in such a 
case, but that does not help the bank much, for when those 
things come to light generally the Agent is irresponsible. The 
question was whether the town should be held on the second 
note, and it was decided that it could not be. 

What is the difference between that case and the certi- 
fied check case? You will see that they come pretty close to- 
gether. In the second case, as in the certified check case, the 
third person could not tell whether the circumstances were such 
that the Agent was justified in signing the document. He was 
authorized to sign such documents sometimes, in both cases, 
and in both cases it can be said that the third person had to rely 
pretty much on his word or his representation as to whether 
the circumstances were such as to warrant the signing by him. 

It is ju$t at that last point, however, that the difference 
between the cases exists. It is one of the functions of a Cashier 
of a bank to decide whether he will certify a check or not, and 
the outside world is expected — is obliged — ^to take his word as 
to whether the circumstances are such that he is welling to cer- 
tify checks. Generally, no further inquiry is possible, to the 
outsider. In the case of the Town Treasurer, however, the 
situation is different, although it was natural and convenient 
for the loaning bank to take the word of the Treasurer and to 
rely on the certified copy of the vote which he presented, it 
was possible for the loaning bank to make further inquiry from 
other town officials, as to the situation, and furthermore, in the 
case of the Town Treasurer, there was but one authorized act, 
as the vote itself showed, and the Agency in question existed 
only as to that. It is always the case that in such an Agency, 
a "Special Agency," as it is called, as distinguished from a Gen- 
eral Agency, the authority is more closely scrutinized as to its 
terms than a General Agency. 

This question of Apparent Authority frequently presents 
so difficult a problem that it can only be left to a jury, with the 
instruction that if the Principal did hold out to the world such 
an appearance of authority as to justify the third person in be- 
lieving that the Agent actually had the authority, then the 
Principal will be liable, but otherwise not. 

Now, as to the rights of the Agent against third persons. 
Generally, an Agent does not care to have any rights against 
third persons. He is generally pleased to have his only rights 
against his Principal, and have the Principal settle with the out- 
side world, but, in some cases, the Agent may himself demand 
performance of contracts from third persons. In the first place, 
he may do so when he is the ostensible Principal; that is, when 
the agency is undisclosed. In the case of undisclosed Princi- 
pal the Agent may be treated by the third person as the Prin- 
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cipal, although the third person may also go against the undis- 
closed Principal when he is disclosed ultimately, and, vice versa, 
the Agent may treat himself as Principal in litigation with the 
third person. 

One other case exists where the Agent may act as if he 
were the Principal, against a third person, and that is where he 
has entered into a written contract. Even though he has dis- 
closed his Principal in the contract, if the Agent signs the con- 
tract himself, he will have the right to sue upon the contract. 
He is doing that also as the Agent of his Principal. 

The rights of the Principal against third persons are 
analagous to the rights of third persons against the Principal; 
they are correlative. For acts within the Agent's authority, the 
Principal, of course, has some rights against third persons, as 
though he had done the acts himself which the Agent did for him. 
For acts beyond the Agent's authority the Principal is in a 
somewhat better position against the third person than the third 
person is in against him, for the Principal may ratify the Agent's 
act, and then the situation is as if it had been originally au- 
thorized. 

There only remains to say a word in regard to the ter- 
mination of the Agent's authority. It may be terminated 
either in accordance with the original agreement, by Express 
Revocation of the authority, in cases where the power is not 
irrevocable, or by death, which will always act as a Revocation 
if the power could have been revoked voluntarily by the Prin- 
cipal had he lived. Death cannot revoke a power that is in its 
nature irrevocable. 

This question of termination of the Agent's authority in- 
volves two troublesome questions: 

(1) What powers are irrevocable? 

(2) How far are third persons, without knowledge that 
an Agency has been revoked, affected by Revocation? 

The first question I have already touched on. An Agency 
cannot be revoked where the power of the Agent is coupled 
with an interest, — has been bought and paid for, — or is simply a 
necessarily added power in order to enable the person having it 
to get the advantage of something he has bought and paid for, 
as, for instance, stock. The power to transfer stock is a neces- 
sary incident to obtaining what the buyer has bought and paid 
for, and, therefore, a power in a certificate of stock which has 
been purchased cannot be revoked either voluntarily or by death. 

The answer to the second question is that if a power 
is actually revoked the fact that a third person does not know 
about it is immaterial, unless, of course, the Principal has, in 
some way, deceived the third person into believing that the 
power still exists, or allowed the Agent, or authorized him, to 
make some deception. 

This may cause a good bit of trouble sometimes. There 
are cases where third persons have supposed, in perfect good 
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faith, that A was still the Agent of B, and acted on that as- 
sumption, having no notice to the contrary, and yet the third 
person can get no right against the Principal in such a situation. 
It is the misfortune, if not his fault, that he has been dealing 
with a person who had not the power which he purported to 
have. 

I come now to the remaining ten minutes which we de- 
vote to questions and problems, and I have one or two ques- 
tions which have been submitted to me in writing. 

The first question relates to the problem of making a 
contract by mail. There was an early case in Massachusetts 
which decided that when an offer was made by mail and an ac- 
ceptance was sent by mail, an acceptance by mail being author- 
ized, no contract was formed until the letter of acceptance ar- 
rived. At the time this case was decided, there were very few 
decisions in other jurisdictions on the subject. The law was not 
settled in England, and could not be considered in any state in 
this country. Since that decision, the law has become settled 
in England, and in a great many states in this country, and 
wherever the question has been decided in this country, out- 
side of Massachusetts, it has been held that the mere mailing 
of the letter of acceptance created the contract, even though 
the letter of acceptance was never received, assuming that there 
was no condition in the offer requiring actual receipt of the 
letter of acceptance. 

The question that I am asked is. Would this Massachu- 
setts case be followed today? As the question has not been 
squarely decided in Massachusetts since this early decision, it 
is more or less a question of opinion what the judges would do 
now. Generally, of course, judges follow precedents in the 
same jurisdiction. But here we have a situation where, since the 
case was decided, the law in other jurisdictions has uniformly 
been held otherwise. It is my personal opinion that the case 
would not be followed in Massachusetts today. 

The second question relates to the subject of Accord 
and Satisfaction. Where a debtor pays only part of what he 
owes, I said that it would not cancel the debt, if the debt were 
a fixed and liquidated amount, even though it was agreed that 
it should, still the debt would not be cancelled, for the debtor 
did only part of what he was bound to do, and cannot use that 
performance of a legal duty as consideration for an agreement 
to let him off the balance of the claim. But, if the amount of 
the claim was unliquidated or disputed, then an agreement to 
take any sum whatever in full settlement would be binding. 

Not infrequently, debtors, when they pay their debts, 
write on the checks something intended to make the creditor 
who takes them bound as having received full payment. 
This question is submitted to me: 

John Doe, the creditor, is sent a check for $100.00, by his 
debtor. On the back of it is written, "In full satisfaction to 
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date." The creditor, on receiving it, strikes out that indorse- 
ment, and writes upon it, "Part payment on my account," and 
indorses it. Now, it is perfectly clear that as between the debtor 
and creditor there is no Accord and Satisfaction. The creditor 
has never agreed to take that in full settlement of his account; 
he has crossed out the written proposition that he should. So, 
the rights of the debtor and creditor are perfectly simple. 

But a more troublesome question, and the one that is 
asked, is this: How about the bank? Is that a good indorse- 
ment of the check so that the bank is protected as against its 
customer, or may the customer say, "You were only authorized 
to pay that check with John Doe's receipt on the back. Instead 
of doing that, you have paid it to him when he has not signed 
such a receipt, but has written something else on with quite 
a contrary effect." 

Sometimes checks are drawn so that it would clearly be 
a violation of duty in the. bank to pay them, unless the creditor 
receives them jn full paj'^ment. It is sometimes put right in the 
body of the check, "Pay to the order of John Doe on his sign- 
ing the receipt in full printed below," or something of that 
sort. The bank would have no right to pay such a check with- 
out the signature written in full in such a case. And, on the 
whole, I should think that the bank would have no right to pay 
this check that has been submitted to me. It seems perfectly 
clear to a reasonable person looking at that check, that the 
drawer does not mean to pay the money to the creditor unless 
the creditor will take it in^full payment. As that is reasonably 
clear, it must be regarded as an instruction which the bank's 
customer gives to the bank, and, if it pays under any other cir- 
cumstances, it would be liable. 

The third question is. Can an executor give a power of 
attorney to perform other than ministerial acts? The general 
rule is that one cannot delegate his power or authority to an- 
other ; does it apply to an Executor or Trustee under a will ; that 
is regarding other than ministerial acts? 

The answer is. Yes, the rule does apply. An executor 
or a trustee cannot delegate the duties that belong to the office 
as such, insofar as they require judgment and personal skill. 
That is what an Executor or Trustee is appointed to exercise. 

QUESTION : 

In regard to the Town Treasurer case. If the second 
bank had kept the certified vote, would it then have a claim? 

ANSWER: 

No, it would not make any difference whether they kept 
it or not. That vote purported to authorize one loan of $5,000.00. 
It did not purport to authorize any indefinite number of loans, 
and the bank must find out at its peril whether that one loan 
has been made. Possession of the vote is of no value whatever. 
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It would be a prudent and proper thing for the first bank to 
take up the copy of that vote, but it cannot be said that there 
is any legal obligation on it to do so. No right is acquired by 
the second bank by getting the vote and keeping it. 

QUESTION : 
How could the second bank have found out? It would 
have assumed that the payment made by the first bank was ac- 
tually used for the purpose designated. Would it be supposed 
to go to the town officials to find out if there had been a pre- 
vious loan? 

ANSWER: 

I suppose that is all they could have done. I don't think 
it would make any difference, whether they got correct informa- 
tion. 

QUESTION : 

Suppose he had taken the first $5,000.00 for his own use, 
and applied the second loan to town use. 

ANSWER: 

That would make it very difficult for the bank to find 
out, but anyone dealing with the Agent must take that risk. 
The power amounts to this: The Principal authorized the Agent 
to borrow $5,000.00 once. Any reasonable person would know 
from inspection of the vote that this was so. Now, knowing that 
the power was to borrow $5,000.00 once, the bank takes the risk 
of whether its loan was the first. 

QUESTION: 

Didn't the vote say that he was to borrow the money for 
town purposes? 

ANSWER: 

I suppose the use of the money is not any of the bank's 
business. It is understood as instructions to the Treasurer to 
use the money in a certain way after he gets it. I doubt that 
the power, properly construed, can be found to contain a limita- 
tion that after the loan was made the loan was unauthorized un- 
less the money was thereafter used for certain purposes. If it 
can bear that construction, of course any bank would be^ very 
foolish ever to loan the money. 

QUESTION : 
A check being given with "in full to date" written on its 
face, but not indorsed on the back. Would that be as binding 
as if it were put on the back of the check? 

ANSWER : 
That is J)inding on the creditor if he takes it and uses it, 
and if the debt was an unliquidated debt. 

QUESTION : 
Suppose in the case of the Town Treasurer, the checks 
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were issued to the order of the town in both cases, and the 
Treasurer appropriated the second check after he had indorsed 
it in the name of the town, he being the authorized official. The 
banks would certainly make the checks to the town. Would 
that have any effect upon the case? 

ANSWER: 
I think the solution of that case would be as follows: 
The second note would be unauthorized, and would not be bind- 
ing. The bank could not sue on an unauthorized note. If, 
however, the town received the money, the bank could sue the 
town in the form of action that is known as "Money Had and Re- 
ceived;" that is, the debtor has received the bank's money and 
must account for it. 

If the cash got into the possession of the town, as if it 
got into the town account, I suppose the town would be liable, 
and if the Treasurer afterwards embezzled a similar amount from 
the town, even though it could be shown that he was planning 
the embezzlement all along, I don't think that would let the 
town escape. 

But if the Treasurer gobbled the money before it could 
be said that it had got into the possession of the town, as if he 
indorsed the check and got the cash, then the bank would be 
without remedy. 

QUESTION : 
Suppose an Executor does delegate his authority, and a 
bank allows the Agent to do business with it, and the Agent 
betrays his trust, what is the position of the bank? 

ANSWER: 
I should think the bank might be liable to the beneficiary 
of the estate. The bank would have a right against the Execu- 
tor or Trustee, — ^a right of reimbursement. But I think the 
beneficiary might say to the bank, "You have, by your wrongful 
action, caused this loss to me, and you must pay up, and settle 
your claims with the people on whose credit you did it." 

QUESTION : 
In regard to the purchase and sale of stock by a broker. 
If I remember rightly, there is some rule of the Stock Exchange 
relating to that; that is, that the broker must make a bid on the 
floor of the Exchange. What would be the standing of the 
Stock Exchange rule toward the law? 

ANSWER: 
It would not have any other standing than its own merit 
entitled it to. If it is in violation of a rule of law, then it 
amounts to nothing. For instance, the Statute of Frauds is 
frequently not observed in Stock Exchange transaction, at any 
rate in business matters, — the requirement of a memorandum 
signed by the party to be charged — and a Stock Exchange rule 
making the transaction binding between the parties would not 
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make* \t binding if they disputed it at law, for the reason that 
the Stock Exchange would enforce its rule by discipline, and 
perhaps removal from the Exchange at a considerable financial 
loss if the parties failed to settle according to the rule. The rule 
does not bind a Court of Law. 

QUESTION: 

If the . broker showed that he acted in the regular way, 
in accordance with custom, and the custom was not in violation 
of the law, would it not have some standing in favor of the 
broker? 

ANSWER: 

It would seem to show, prima facie, that what the broker 
did was fair and proper according to the custom in that particu- 
lar business. The Court reserves to itself the right of its own 
opinion on that question, and if its opinion was different that 
would be the one that would go. 

QUESTION : 

In case a man owes another $150.00, and he sends a 
check for $100.00, and writes on the face, "In settlement of all 
claims and in full payment to date," and it is indorsed in that 
way. Does that settle the claim in full? 

ANSWER: 

No, it is simply on account, because there has been an 
express agreement to pay $150.00, and although there has been 
an express agreement to take $100.00 for the debt of $150.00 
that latter express agreement is not binding: it lacks valid con- 
sideration. 

QUESTION : 

In another state, before the Negotiable Instruments 
Law was passed, a man that I knew invariably put a clause to 
the effect that it was in settlement to date in full in his checks. 
The bank's lawyers there said that it had no effect whatever. 

ANSWER: 

That is going too far, I think. If the claim is an un- 
liquidated one, the check pays such a debt. The difference is 
between the liquidated amount due and an uncertain or un- 
liquidated amount due. Even though a person may gi;ess that 
the unliquidated amount is $5,000.00, it may be settled for $100.00 
if the parties agree to it, and acceptance without objection of a 
check that reads **in full settlement to date," will be an assent to 
take $100.00 in settlement of the entire claim. 

The only thing to do is to return those checks, or else 
to scratch out the words and write '*in part payment," and then 
see if you can get the bank to be foolish enough to pay it. 
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Xecture five 
Sales 

Sales are to be distinguished from Contracts to Sell. A 
Contract to Sell is an agreement to make a sale in the future. A 
Sale, properly speaking, is a present transfer of property. Fre- 
quently there is a Contract to Sell before there is a sale. The 
parties, when they carry out the Contract to Sell, make a Sale. 
On other occasions there is no contract preceding the Sale. 

For instance, Sales at a shop are usually without any 
preceding contract; as soon as there is anything, there is a Sale. 

The subject matter of a Sale may be Real Estate or it 
may be Personal Estate, and the rules which govern Real Es- 
tate are quite different from those which govern Personal Prop- 
erty. There can be no Sale of Real Estate without a deed; that 
is, without a written and sealed conveyance. Moreover, a deed 
cannot be recorded unless it is acknowledged, and a deed that 
is not recorded is very poor security, for any innocent person 
who does not know of the deed may rely on the record, and, 
consequently, a second conveyance after that which was not 
acknowledged or recorded would, if recorded first, take prece- 
dence over the earlier conveyance. So, creditors could attach 
the property as the property of the grantor, if the deed were not 
recorded. Consequently, to make an effective Sale of Real Es- 
tate, we may say that it is necessary that there shall be a deed 
acknowledged and recorded. 

In order to make an effective Sale of Personal Estate, 
no such formalities are necessary. But Personal Estate is of 
various kinds. It differs more in kind than Real Estate does. 
There is tangible Personal Property, — Chattel Property — but 
there are a great variety of rights which are not tangible and 
which are Personal Property. A claim for money, a patent, a 
share of stock, — all these are Personal Property, and yet they 
are not tangible Personal Property, for it must be remembered 
that a certificate of stock is simply evidence of the ownership of 
intangible shares, aside from the Statute, at least. 

Some few kinds of Personal Property have special modes 
in which they are transferred. As striking an instance as any 
of this sort of thing is a negotiable instrument. That is sold, 
and title to it transferred, by special rules of its own. So, shares 
of stock are sold in special ways appropriate to them. But it 
is generally true of Personal Property, with the exception of a 
few special kinds, that no formality is necessary. The vital 
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thing is mutual assent, at any rate, as between the parties. In 
order to make the transfer effectual against everybody, some- 
times delivery is necessary, as to which I shall say a word a little 
later. Further, if there has been neither delivery nor payment 
of the price, in whole or in part, and if the value of the prop- 
erty exceeds $500.00, there must be a writing in order to make 
the transaction effectual. That is because of the Statute of 
Frauds, where such a writing is necessary, it need not be sealed, 
and it may be in any form, so long as it states the bargain in 
substance. 

You may be wondering what difference it makes, any- 
way, just how or just when title passes. Why is it important 
to distinguish just when we have a sale instead of a preceding 
Contract to Sell? The importance arises especially in several 
kinds of cases. 

In the first place, the owner is entitled to the benefit of 
the property, and it is at his risk. If the property is a cow, 
and the cow has a calf, the calf belongs to the owner of the cow. 
If it were only a Contract to Sell, and while the contract was 
in force, but before title had passed, that cow would belong to 
the seller and the calf would belong to the seller, and he would 
fulfil his duty by turning over the cow when the time for per- 
formance was due, keeping the calf. 

Corresponding to the chance of gain is the risk of loss. 
If the buyer and seller make a bargain for a cow, and the cow 
dies, if title has passed the buyer has the dead cow, and must 
pay the price. On the other hand, if the title had not passed, 
the seller would be excused from liability if the cow died with- 
out his fault, and could not be held subject to damages, but he 
cannot get the price of the cow. It is his loss then. 

Another importance of determining just when title passes 
arises when the buyer or seller becomes bankrupt. On bank- 
ruptcy, the property of the bankrupt passes to his Trustee in 
Bankruptcy. Accordingly, if the title was in the bankrupt, the 
Trustee in Bankruptcy would get the goods. 

Suppose the seller became bankrupt, for instance, after 
he had made the Contract to Sell the cow. Suppose he had been 
paid the price for the cow. If the title had passed to the buyer, 
then, of course, he has the cow, and the Trustee in Bankruptcy 
gets the price from the bankrupt, if any of it is left, and very 
likely it is not. 

On the other hand, if the title had not passed out of the 
seller before his bankruptcy, even though the buyer had paid 
the price, he could not get the cow. He would have a right 
against the estate for the money he paid, or for the value of the 
cow, and that, of course, would be a very different thing from 
the cow. He would get only a dividend, perhaps a small divi- 
dend, instead of the thing he bargained for. 

Another difference that arises when title has passed is the 
Remedy each party is entitled to. I will take the cow case again. 
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Suppose the title to the cow had passed to the buyer. The sell- 
er, then if the buyer does not perform, may sue for the price of 
the cow, say $100.00, and recover the full price. If the title 
had not passed the seller could not get the price of the cow; he 
could only get damages for breach of the contract, and the dam- 
ages would be the difference between the value of the cow, which 
the seller still keeps, and the agreed price; that is, the seller 
gets for his damages the profit on the cow. If the cow were 
worth $95,000 the seller would recover as damages $5.00. He 
will keep the cow, and he will get $5.00, which will put him in as 
good a position as if the contract had been carried out. If the 
cow were worth the full $100.00, or more, and the agreed price 
were $100.00, the seller, if the title has not passed, cannot get 
any substantial damages. He has a right of action, for there has 
been a breach of duty by the buyer; but can only get nominal 
damages. So it makes a difference to the seller in regard to 
his remedy, and a corresponding difference exists in regard to 
the buyer's remedy. 

If the title has passed, the buyer may Replevy the prop- 
erty itself as his property, if the seller fails to deliver it as he 
was bound to do. On the other hand, if the title had not 
passed, the buyer could only sue for damages on the contract. 
He has his money, and he keeps that and gets in addition any 
difference in excess of the value that the property had over the 
price which he agreed to pay for it. 

Frequently parties, in making Sales of Personal Prop- 
erty, make their agreement very briefly. They do not explicit- 
ly state all the possible circumstances that may arise, nor always 
define what they mean. One of the most difficult and constant 
questions that arises, therefore, in the Law of Sales of Personal 
Property, is the construction of the agreement of the parties; 
that is, the determination of just what they mean. 

One fundamenal principle is adopted by the Law in regard 
to the presumed intention of the parties, if the contrary is not 
expressed, and that is this: That the seller is supposed to intend 
to keep possession of the property until he gets paid for it. If 
credit is given, of course that of itself shows that he is not in- 
tending to keep possession until the price is paid. But credit 
must be expressly stated. In the absence of an agreement for 
credit, the construction the law gives the bargain is that the 
seller does not part with his possession until he gets his money. 
He may part with the title, — he frequently does, — but if he 
retains possesion of the goods he is protected, for he has what 
is kiown as a "Seller's Lien," which secures him the payment 
of the price substantially as well as a retention of title would do. 

Now, in regard to the subject matter of Sale a little 
further. I spoke of Real Estate and different kinds of Personal 
Property as possible subject matter of Sales, but the same kind 
of subject matter may present a different problem, according as 
it is now in existence or is expected to come into existence in the 
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future. A seller sells a box of shoes he now has. That is one 
case. He purports to sell another box which he is expecting to 
manufacture in the course of the coming week. That is some- 
times spoken of as the difference between a Sale of Existing 
Goods and a Sale of Future Goods. 

The Sale of Existing Goods is the typical case, and, of 
course, there is no difficulty in transferring title to specific ex- 
isting goods. Although some problems may arise in regard to 
existing goods, of this sort. 

Suppose there are 100 hogsheads of sugar in a warehouse, 
and the owner of them says he will sell 50. He does not mark 
out what 50. Now, there cannot be any transfer of title to 50 
hogsheads in that case; there is no such thing as owning any 50. 
There may be a contract right to any 50, but ownership means 
that the thing owned can be marked out from all other property 
in the world, and the particular 50 that the buyer has bar- 
gained for in the case I have supposed are not marked out. He 
could, indeed, agree to become owner of a share in the whole 
number of hogsheads. He might become owner of such a share 
as 50 bore to the whole, but that is a different thing from being 
the owner of 50 hogsheads. 

This sort of problem is especially important in regard to 
Grain and certain other things which are called "Fungible 
Goods;" that is, goods of which one unit is just like the other 
units, so no distinction is made between them. Grain is a typi- 
cal example. Grain of the same grade may be mixed together, 
and no effort is made to distinguish this part of the grain from 
that part. In grain elevators the grain is all mixed together, 
frequently, and yet people speak of owning 100 or 1,000 bushels 
in that elevator, but there is no 100 bushels or 1,000 bushels 
separated from any other, or identified as a separate piece of prop- 
erty. The truth is, in such case they do not own 100 bushels or 
1,000 bushels, accurately speaking. They have an interest in all 
the grain in that warehouse or elevator. They own such a pro- 
portion of it as their receipts bear to all the receipts outstanding. 

That is the only sort of question as to the subject matter 
of sale that presents much trouble when we are considering ex- 
isting goods, but Future Goods make more difficulty. Espec- 
ially, trouble arises in attempts to mortgage Future Goods. A 
mortgage is, in its Common Law essence, the same as a Sale 
with a condition. A mortgage is a transfer of title from the mort- 
gagor to the mortgagee, subject to the condition that if the debt 
is paid at maturity the title shall revest in the mortgagor. In 
a mortgage, as in a Sale, one party transfers title to the other, 
and questions as to the possibility of transferring title by way 
of mortgage are identical with those relating to transferring 
title by way of Sale. 

Now, suppose this case ; one that has often arisen : 

A has a shop with a stock of goods in it. He wants to 
raise money on the stock of goods by mortgage. But he does 
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not want to be prevented from selling his stock of goods. Of 
course, selling the goods will diminish the security of the mort- 
gagee, and the mortgagee won't be satisfied to have the goods 
sold unless something is done to make good the diminution of 
security. The mortgagor says he will keep the stock good by 
buying new stock from time to time to fill up the gaps made by 
sales of the stock. The shopkeeper regards his stock of goods as 
a sort of going thing, which is always the same, although its 
parts are changing. There is always a stock of goods there, 
and that changing stock he wants to mortgage. 

It is obvious that when he mortgages this changing stock 
of goods today, the only thing the mortgage can attach to is the 
stock of goods that is there now. You cannot sell now the goods 
that you are going to take in tomorrow. Conceivably, however, 
when tomorrow comes the title might then go over to the buy- 
er by virtue of the previous bargain. But it doesn't. There must 
be something more done to make it. When the new goods are got in 
they must be themselves remortgaged to the mortgagee, or they 
must be delivered to him, or he must take them into his posses- 
sion, or they must, in some way, after they have been acquired 
by the seller, be specially appropriated by the buyer. That has 
become settled here, after a great deal of litigation, and a great 
many efforts have been made, and still are made from time to 
time, to get around the law in this respect, or to satisfy it, if you 
please. 

There is one leading case in which Mr. J. B. Moore, the 
banker, was the mortgagee. He loaned the money to an iron mer- 
chant on the iron merchant's changing stock of goods, and he 
appointed the iron merchant's clerk as his agent to take posses- 
sion of the new goods as they came in. That was, however, 
held invalid, and not to be a security, as to the new goods, for 
calling the iron merchant's clerk the agent of the mortgagee did 
not make him so. He was really the iron merchant's clerk, and 
the iron merchant's agent, paid for by him and owing the duty 
to him to obey such orders as were given. The iron was in the 
iron merchant's place of business, and, as such, was in the iron 
merchant's possession, not in the clerk's possession, whosever 
agent he might be. So that didn't work. 

The same attempt was made in the case of the Arnold 
Mills in the northwestern part of Massachusetts. They bor- 
rowed money from the National Bank of Commerce of New 
York, to an amount exceeding one million dollars, on security 
of goods to be manufactured. There was an elaborate provision 
made for the storing of the goods in the warehouses of the Ar- 
nold Mills, and in this case there was a special officer, answerable 
to the National Bank of Commerce, who kept the goods under 
lock and key, and he did not obey the orders of the Arnold Mill, 
but only recognized the National Bank of Commerce as his em- 
ployer. Of course, the National Bank of Commerce charged 
as interest for the loan, in addition to ordinary interest, such 
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an amount as would reimburse it for the salary paid this man, 
as well as for other expenses. This might, perhaps, have worked, 
if the Court could have said that the goods were actually appro- 
priated to the buyer or the mortgagee after they came into ex- 
istence, by putting them into the warehouse, into the care of 
this man, but until the goods were put into the warehouse in that 
way I should suppose the mortgagee got no right to them. The 
parties settled that case; it did not reach the Courts. At one 
time it seemed likely to be litigated, but ultimately it was not. 

There is then, a great difficulty in doing anything other 
than make a Contract to Sell when you are dealing with future 
goods. You cannot sell them so as to transfer title now, nor so 
as to make title jump of itself into the buyer or mortgagee when 
the goods come into existence. 

So much for the subject matter of Sales, and now some 
further remarks in regard to when title passes, how we may know 
whether title has passed, what the rules are in regard to the 
transfer of title in the case of existing goods. As I said, fre- 
quently the parties do not express their intention, and the law 
has to gather their intention from other things than express 
agreement, as to whether title shall pass or not. 

In the first place, payment of the price for the goods is 
evidence that the parties intended title should pass, because 
people do not often pay in advance for goods. They do some- 
times, but generally not. So, it is generally safe to assume that 
if the price has been paid in full or in greater part, and the goods 
are identified, the title has passed to the buyer, even though pos- 
session has not. 

Then, we may suppose though the buyer has not per- 
formed by paying the price, that the seller has performed, by 
delivering the goods. There also, it is generally safe to assume 
that title has passed, for sellers do not often part with the pos- 
session of goods unless they mean to transfer title. There are 
exceptional cases where the seller does give up possession with- 
out meaning to tranfer title, but then he expressly says that he 
retains title. Such is the nature of what is known as a "Condi- 
tional Sale." Enormous quantities of furniture, for instance, are 
sold by furniture companies on Conditional Sales. They deliver 
the goods to the buyer, but they expressly retain title, — that is 
expressly stated in the bargain — ^until the buyer pays the full 
price. 

Delivery on the one hand, and payment on the other, are 
the clearest indications, other than an expresss statement, of 
whether the parties intend a transfer of title or not. But some- 
times one has neither delivery nor payment to guide him. 

There are other presumptions then. If the goods are in 
a deliverable condition and might be handed over at once, and 
the terms of the payment are all settled, then the presumtion is 
that title passes at once. The seller has a lien on the goods, 
but the title passes. 
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On the other hand, if something remains to be done to the 
goods, title will not pass until that thing is done. You bargain 
for something and require that some change shall be made in the 
goods before you will take them. Title will not pass until the 
change is made, but when the change is made then title will 
pass. 

Now, to come back to Future Goods again. I said that in 
no way can a bargain that I make today transfer title of itself 
to the goods that I get tomorrow, but the question remains, 
How may I transfer tomorrow the title to the goods that I get 
tomorrow? The phrase, or words, used in the law are "Subse- 
quent Appropriation;" that is, Appropriation subsequent to the 
bargain. The goods may be appropriated by the seller to the 
buyer with the assent of the buyer by any outward act that is 
agreed upon between them. The buyer may assent in advance 
lo the particular act of appropriation, or he may assent after- 
wards. 

The commonest case of this sort, and it is a case that oc- 
curs in business every day, is where goods are ordered from a 
distance to be sent by carrier, and they are shipped. Now, the 
shipment of them, consigned to the buyer, is an Appropriation of 
the goods to the buyer, and the title passed to him when the 
goods are delivered to the carrier. Accordingly, if the goods 
are lost the buyer must pay the price, and has a right of action 
against the carrier. This case of the carrier is such a common 
one in the shipment of goods that it deserves a little further at- 
tention. A few cases which I may put in regard to shipment of 
goods by carrier will bring out the application of the principles 
which I have been stating. 

Suppose first that A, in response to an order, consigns 
goods to B. That is a typical case of title passing on delivery to 
the carrier. 

But now suppose that A did not ship them in the way that 
B ordered him to ship them, — suppose he shipped them by a dif- 
ferent route, or the goods did not correspond to the order, or to 
the contract, if there was a contract between the parties. In 
cases of this sort, the reason the title will not pass is because 
the seller has not observed the authority given him. The buy- 
er authorized Appropriation of these goods, or of goods of a cer- 
tain description, in a certain way. If the seller ships the goods 
of that description in the way ordered, then title will pass; other- 
wise not. 

Suppose another case. Suppose the order or contract was 
for the seller, who lived in New York, to deliver the goods to 
the buyer in Boston. There, title will not pass when the goods 
are shipped in New York, because something remains to be done 
by the seller. The seller is under a duty to deliver the goods 
in Boston. Until he has completed that duty, therefore, pre- 
sumably, title will not pass. 

ISJow, the duty of the seller to deliver in Boston may be 
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inferred from other things than express words. For instance, 
suppose it were provided in the contract that the seller should 
pay the freight to Boston. A man does not generally pay freight 
on another man's goods. The only reason that the seller should 
pay freight is because it is his duty under the agreement to de- 
liver the goods in Boston before they shall be the buyer's goods. 
Accordingly, where the seller pays the freight, the title will not 
pass until arrival. 

This is frequently expressed briefly in the words "Free 
on board," — **f. o. b. ;" that is, free from charges up to that time. 
If B orders goods from A, A being in New York, f. o. b. New 
York, and the goods ordered are shipped, title will pass on ship- 
ment in New York. If, however, B had ordered the goods from 
A f. o. b. Boston, or A had contracted to send them f. o. b. Bos- 
ton, that would mean that A was to lay the goods down free in 
Boston; that is, pay the freight to Boston, and, therefore, title 
would not pass until the goods got to Boston. 

The duty of A in shipping the goods, as to the mode of 
shipment, may depend, not only on the express terms of the bar- 
gain, but on the proper business usage for that sort of transac- 
tion. 

Suppose a bill of lading in a certain form is issued, pre- 
serving certain rights against the carrier, and suppose A ships 
by an unusual form of bill of lading which releases the carrier 
from the duties which the carrier would have been under if the 
ordinary form had been used:. Title would not pass, because 
the seller has not fulfilled the authority which it is to be pre- 
sumed was given him. The buyer must be assumed to give the 
seller authority to ship in the usual way, insofar as he does not 
specify. This is an unusual way, and the seller does it at his own 
risk. 



I find two written questions here. The first is, What ac- 
tion should a bank take when two checks, amounting to $60 and 
$40 respectively, are drawn through clearing against a balance 
of $75? 

I suppose this means that all the checks come together, — 
virtually simultaneous presentment to the bank. I don't suppose 
the bank would feel obliged or authorized to pay part of a check. 
Accordingly, it would not be the thing to do, I should say, to 
pay these checks pro rata. 

Other things it could do would be to refuse them both or 
pay either one of them. 1 don't think the bank ought to refuse 
them both, as it has money enough for one, and it would seem 
proper for it to pay the S66 check. 

Another inquirer takes up the John Doe case of the check 
for $100.00 with the indorsement upon it, "In full payment," 
which was altered by the payee of the check to "Part payment 
on account." 

The questioner asks, "What damages could the customer 
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claim from the bank that paid the check so altered?" 

What the customer would probably do would be to deny 
the validity of the payment altogether, — to deny the right of the 
bank to charge up the check to his account at all. But, if the 
customer had derived an advantage from payment of the check, 
the bank would certainly be authorized to that as a set-off, or 
otherwise to get a credit for that, so that the ultimate result 
would be that the customer would charge the bank for whatever 
damages he suffered. 

These damages might vary. Suppose this claim for which 
the $100.00 check was sent was an unliquidated claim for dam- 
ages. If the bank had not paid the check, the customer would 
have been freed from liability. The customer is not now free 
from liability, as the matter went through, because the creditor 
did not assent to its being in full payment. Accordingly, the 
creditor may sue on the unliquidated claim and recover what- 
ever he can, giving credit for the $100.00. Perhaps he may re- 
cover from the verdict of the jury $500.00 or more. That shows 
that the customer has suffered damage. 

I don't suppose the bank could, in any case, be held re- 
sponsible for more than the amount of the check; that is, the 
worst that could happen to the bank would be not to be al- 
lowed to charge the amount against the customer at all. 

The questioner goes on: "What damages has the cus- 
tomer sustained from the payment of the check so altered, inas- 
much as a receipt in full is not necessarily a discharge of a debt, 
but is subject to proof?" 

The questioner does not distinguish between a receipt in 
full and a contract to accept a payment in full. Wherever a re- 
ceipt is given the actual circumstances may be shown. That is 
the rule. Accordingly, it may be shown, when I give a receipt 
in full, that I did not really receive payment in full. But, if I 
contract to accept something as full satisfaction, that is a differ- 
ent matter. Whether a contract to accept $100.00 in full satis- 
faction of a claim for more does fully satisfy the claim depends 
on something which I went into rather fully at the time; name- 
ly, whether the claim was a liquidated claim for an amount ex- 
ceeding the $100.00. If it was a liquidated claim for an amount 
exceeding $100.00, then no contract, however explicit, to take 
$100.00 in full, would bind the creditor; there would be no con- 
sideration for his promise, since the debtor has only done what he 
was bound to do. 

But, if the claim was disputed, or unliquidated, the con- 
tract would be good, and there would be a contract made in this 
case, I should say, if the creditor indorsed the check as it was 
originally written, with "Payment in full' on it. So that the 
customer is damaged if that original claim was an unliqudated 
or disputed claim of an amount exceeding $100.00. 

The questioner goes on: "In what way is a bank concerned 
in the relation between debtor and creditor in the terms of any 
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check?" It is not concerned at all, but it is concerned in obey- 
ing the directions of its customer, and when its customer directs 
it to pay a check in one form it has no business to pay it in an- 
other form. 

QUESTION: 
Why do you give the preference to the $60.00 check in- 
stead of the $40.00 check? 

ANSWER: 
I am not prepared to say that the bank would be liable if 
it preferred to pay the $40.00 check, if it had no indirect or im- 
proper motive in so doing, but I should say that it was, on the 
whole, rather a fairer thing to pay the check which would fit the 
balance as nearly as possible. 

QUESTION: 
The bank is not obliged to pay either check, is it? 

ANSWER: 
If one check was presented first, of course, the bank 
would be obliged to pay that. I suppose if they are presented 
absolutely simultaneously the bank may refuse to make a choice 
between them, and therefore refuse to pay either. 

QUESTION: 

Would the date of a check have any effect? If they are 
presented at the same time, but one was dated earlier than the 
other? 

ANSWER: 

I suppose not. What counts is when they are presented 
at the drawee bank. 

QUESTION: 

If a bank returns a check and the check is protested, and 
the next day or the day after it is returned the messenger comes 
to the bank, should the bank pay the protest fees without the 
orders of the signer of the check? The bank balance has in the 
meantime been increased. The protest fees are incurred by an- 
other bank. 

ANSWER: 

I don't see how there is any real authority to the bank 
to pay those protest fees out of the balance. Of course, if the 
protest were rightly made, the bank would then not run much risk 
in paying, for it would be subrogated to the rights of the bank 
which incurred the expense, and, would, therefore, have a claim 
of its own which it could charge against its customer as it might 
any other rightful charge which it had. It would, therefore, 
charge the protest fees against the customer, not as a payment 
made with his authority, but as a purchaser of a valid claim 
against him which was properly taken. The drawee bank would 
run the risk, I should say, of the protest having been properly 
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made. If, for any reason, the protest was improper, the drawee 
bank could not charge it. 

QUESTION: 
Could the bank refuse to pay? 

ANSWER: 
Of course, the bank that presents the check won't take 
payment of anything less than the face plus the protest fees. It 
would follow from what I have said that the bank ought to pay, 
looking at the matter from a business standpoint, but I do not 
think the bank would be legally liable if it refused. 

QUESTION: 
In regard to mortgages of Future Goods. How do they 
manage down South, where the farmers mortgage crops of Cot- 
ton not even planted? 

ANSWER: 

There is a great deal of litigation on that, and there are, 
in some states, statutes having special reference to crops. Crops 
are subject to some rather special rules. In some jurisdictions 
that is treated as a good mortgage when recorded. In others it 
is not. 

QUESTION: 

How would you take possession of Future Acquired prop- 
erty? 

ANSWER: 

The simplest way is for the mortgagee to go and get it 
and move it away somewhere else, but this is unsatisfactory to 
the mortgagor, for he wants to keep the Future Acquired mort- 
gaged property where he can sell it and keep on turning it over 
and over. I think this Arnold Mill arrangement is the most 
complete of any that I ever saw, and if that is not good I don't 
think any way is good. 

QUESTION: 

You don't think an actual entering into the shop of the 
mortgagor with witnesses would be good? 

ANSWER: 

No. In this case of Moor vs. Reading that I spoke of, Mr. 
Moor went down to the mortgagor's warehouse once in a while 
and laid his hands on the iron and said, "I take possession of 
this iron," but the fact is that he did not. He left it right there 
in the warehouse. As to Existing Property, the mortgagee may 
either take it into his possession or a record will preserve the 
validity of the mortgage though the mortgagor keeps possession. 

QUESTION: 

Will a provision in the mortgage authorizing possession 
by the mortgagor have any effect in the case of existing goods, 
or is it governed entirely by statute? 
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ANSWER: 

That doesn't make any difference. The mortgage in that 
case will not be good against third persons unless it is recorded 
or unless the mortgagee takes possession, but if it is recorded 
that will be the equivalent of possession. 

QUESTION: 

Suppose there is a provision in the mortgage that says 
the mortgagee may enter and take possession of the After Ac- 
quired Property. Would that give him a good title to the After 
Acquired Property? 

ANSWER: 

If the mortgagee does enter and take possession, he then 
gets a lien on the property, but not a minute earlier, and he 
may do that right up to bankruptcy, but if the bankruptcy or 
seizure by creditors comes first he loses. 

QUESTION: 

This all applies merely to Personal Property? 

ANSWER: 
Yes. 

QUESTION: 
When does a crop lose the character of Real Property and 
become Personal Property? 

ANSWER: 
Generally speaking, when it is severed. 

QUESTION: 
Would that apply in the same way to mining property? 

ANSWER: 
Yes. 

QUESTION: 

So a wheat crop cut is Personal Property, and a wheat 
growing next to it is Real Estate? 

ANSWER: 

Yes. For certain purposes, however, what are called 
"Fructus Industriales," that is, products of the soil which are 
the subject of annual tillage and growth, are all to be treated, 
for the purpose of transferring title, as if they were Personal 
Property. A growing wheat crop is really Real Estate, but for 
the purpose of selling, as between the parties, at least, it may be 
dealt with as if it were Personality. It would not be subject to 
a mortgage on the land. 



12 

Digitized by V:»00QIC 



Xecture Six 
Salee 

I was speaking last week of sales of Personal Property, 
and, at the end of the hour, in regard to the transfer of title of 
Personal or Chattel Property when shipped on railroads. Of 
course, as I said, the question of when title passes under such 
circumstances will vary according to the intention of the parties, 
and I gave some ways of determining the intention, or the pre- 
sumed intention. 

But the most important way of determining the intention 
of the parties is by the form of the Bill of Lading, when the 
goods are shipped, and I will only call attention to this now, de- 
ferring a more extended treatment of the matter to when I shall 
take up the question of Bills of Lading as a whole. 

There is one way in which goods are sometimes sent by 
carrier from a distance, and that is, C. O. D., — "collect on de- 
livery." C. O. D. means, of course, that the goods are not to be 
delivered until the purchaser pays the price. Does this operate 
to retain title in the seller who sells the goods? No, it does 
not. It is simply a retention of possession, — a lien kept on the 
goods until the price is paid, but the title is not retained. 

The case is to be contrasted with another sort of bargain 
which is very common indeed, — Conditional Sale, so-called. 
There, possession is delivered, and the seller relies for security 
on the express agreement that title to the property shall not 
pass until the price is fully paid. In such a bargain, if the buyer 
does not pay the price, the seller may reclaim the property. He 
may reclaim the property even after it has been partly paid for, 
or, if he chooses, he may sue for the price of the property. He 
cannot do both. 

What I have been saying thus far in regard to sales has 
been, in general, as to the rights of the buyer and the seller, 
but other parties sometimes come into the case. 

Suppose A sells his horse to B, but does not deliver the 
horse, and then A afterwards sells the horse to C and delivers it 
to C. B, who was the first buyer from A, cannot successfully 
demand possession from C. Although as between A and B the 
title to that horse passed by the bargain, — perhaps B paid the 
full price — as between B and another person it is essential to 
complete B's right that he should have had the horse delivered 
to him. C, who gets delivery, although he is only a second bar- 
gainer with A, while B was the first one, will retain possession 
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and ownership of the horse. B may sue A for redress. 

Similarly, if A's creditors seize the horse after it has been 
sold to B but not delivered, A's creditors can make a valid 
attachment or levy on the horse. 

The rule may be expressed in this way: Though delivery 
of Chattel Property is not necessary to transfer title as between 
the parties themselves, a third person, in any controversy with 
either of them, may treat the property as if it still belonged to 
the seller, if it has not been delivered. 

Now I want to say a few words in regard to certain spec- 
ial rights of the buyer and the seller and the obligations of the 
buyer and the seller which exist in every bargain, or which 
exist in a great many bargains. 

First as to the rights of the buyer when the saie is made. 
The buyer has the right, if he has paid for the goods, or is pre- 
pared to pay for them, to have them delivered to him. That 
raises the question. Where is he entitled to have the goods de- 
livered, and when? If the contract specifies where and when, 
that governs. If it does not, then the time when delivery 
should be made is a reasonable time, which will be, generally, 
immediately. 

The place where the goods are to be delivered is more 
difficult. If the goods are bulky goods, delivery is supposed to 
take place where the goods are. Otherwise, dcliveir is sup- 
posed to take place at the seller's place of business, it the seller 
has made no agreement to deliver at the buyer's, or elsewhere. 

Corresponding to the seller's duty to deliver, is the buy- 
er's duty to accept delivery. The buyer, if he wishes to enforce 
a bargain, should go prepared to pay the price, if he has not al- 
ready paid it, to the place appropriate for delivery. If the sell- 
er is there, the buyer should tender him the money and demand 
the goods. If the seller is not there, it is enough for the buyer 
to be there prepared, ready and willing to carry out the bargain. 

Correspondingly, if the seller wishes to enforce the bar- 
gain, he should be prepared at the proper place with the goods 
to deliver po,ssession on receiving the money. 

The duties of a buyer and seller in this respect are what 
I called "Concurrent Conditions" when I was speaking of the 
law of Contracts. A Sale is a kind of Contract in which the du- 
ties due are Concurrently Conditional; that is, neither need 
perform unless the other does, and each, if he wishes to enforce 
the performance, must, as the phrase is, "Put the other in de- 
fault." He must manifest a readiness and willingness to per- 
form himself. 

The buyer has another right which need not be specially 
alluded to in the contract, and that is the right to inspect the 
goods, if he has not done so previously before making the bar- 
gain. He has a right to satisfy himself that the goods are 
really what he bargained to take. This is one of the Implied 
Rights given by the law without special bargaining, but, though, 
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it need not be bargained for, it may be bargained away. The 
terms of the bargain may be such that it is evident that the 
buyer was to pay the price without inspection. 

When the goods are sent C. O. D., for instance, that pre- 
cludes inspection before paying the price. The buyer has to 
take the goods, if he agreed to take them C. O. D., and rely on 
his remedy afterwards, after he has paid, to get his money back, 
or damages, if the goods are not what they should be. 

Where the buyer is entitled to inspection, if the seller will 
not allow Jiim to have it, the buyer may refuse to go on with 
the contract, and may sue the seller for hi^ breach of duty in 
the matter. 

Another and very important incident in the law of Con- 
tracts, — 3, right of the buyer — is the right arising from Warranty. 
The Law of Warranty is really a department in itself, the cases 
may be so various, but the rules may be analyzed and reduced 
to a somewhat simple form. 

Warranties may, in the first place, then, be divided into 
Express Warranties, and 
Implied Warranties. 

Implied Warranties may be divided into 
Warranties of Title, and 
Warranties of Quality. 

Express Warranties were originally rather formal agree- 
ments to be bound for the quality or title of goods, but in modern 
times less and less formality is required in order to make the 
seller a Warrantor. If the seller makes a representation of fact, 
on which the buyer relies in making the purchase, that express 
statement of fact is a Warranty, and the seller may be sued for 
damages if it is not true. 

For instance, if the seller of a horse says that the horse 
is four years old, when it is ten years old, he may be sued for 
damages if the buyer buys on the faith of the representation, or, 
if the seller says the cloth is all wool, or otherwise makes a 
statement of fact on which the buyer relies. 

Notice I say, "A Statement of Fact.'* "Statement of Fact" 
is used in this connection as the antithesis of an expression of 
opinion or a statement of law. An expression of opinion by a 
seller does not, in general, render him liable as a Warrantor, 
and it is sometimes a little hard to distinguish between what is 
an expression of opinion and what is a statement of fact. Ex- 
treme cases one way or the other are easily enough decided, but 
when you get near the line you have some trouble. 

Suppose the seller says, "This is the best piece of goods 
you ever saw. It will make you the handsomest suit in the city." 
Suppose the goods are cotton, and the suit is an eyesore. There 
is, nevertheless, no redress. That sort of expression is clearly 
something that involves taste and judgment. It is not any- 
thing that is susceptible of positive proof or disproof as a fact. 

So that, generally, statements of goods being good, or 
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very good, or very valuable, or better than anything else in the 
market are not Warranties. The Massachusetts Court has, 
wrongly, as many people think, and as I think, extended this 
liberty of making false statements of matters of opinion to ex- 
press statements of the price which a seller says he paid for 
something. It is right enough to say that it is not a Warranty 
for the Seller to assert that these goods which he has to sell 
are worth $1,000.00, or are very valuable, but the Massachu- 
setts Court goes so far as to say it is not a Warranty if the 
seller says he paid $1,000.00 for them, when he did not pay 
anything of the kind. That seems to be wrong, for here, you 
will notice, the seller is making a direct statement of an import- 
ant fact, susceptible of proof or disproof. 

Misstatements of law are not actionable, unless the per- 
son making the statements purports to be a person having ex- 
pert knowledge of the law. In some cases opinions given by 
persons who purport to be experts may be the basis of suit. 
But, in general, matters of opinion and matters of law are not 
the bases of Express Warranty. 

If the seller makes a positive statement of fact, it makes 
no difference that he thought the statement was true. War- 
ranty is not Fraud, and a man may be a Warrantor even though 
he makes the statement in perfect good faith, believing it to be 
true. He is regarded, when he makes a sale on the basis of a 
statement of fact, as standing behind that statement. 

So much for Express Warranty. Now about Implied 
Warranty. 

Implied Warranty of Title means the obligation of the 
seller to make good a defect in the title of the goods which he 
sells. That is not the law in regard to Real Property. If you 
take a deed, without Express Warranty, from a man, and a third 
persons comes in and ejects you from the premises, you have no 
redress against the man who sold them to you. He keeps your 
money and you lose the land. If you want a Warranty from 
him, you have got to bargain for it and get a Warranty Deed. 

But in Personal Property, though something like that was 
the law two hundred years or more ago, it is not the law now. 
A man who sells Personal Property, unless there are circum- 
stances tending to show that — either by the express language of 
the bargain or something else of the sort — the seller actually pur- 
ports and agrees to sell only such right as he may have in the 
goods, he is understood to assert that he is the owner of the 
goods and is making the buyer the owner, and if he does not 
make the buyer the owner the buyer may sue him. 

The only material exception to this is where the seller 
does not purport to sell the goods in his own right. A Sheriff, 
when he sells goods at execution, does not warrant any title. 
An agent who sells goods does not personally warrant the title. 
His principal warrants the title, by virtue of the agent's sale, if 
the agent is authorized. An agent who discloses his agency 
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simply warrants that he is an agent. He does warrant that, but 
he does not personally warrant that his principal has title. And 
of course by express statement a seller may sell merely such 
right as he may have. 

This Warranty of Title we shall deal with when we come 
to take up the law of Bills and Notes, for the seller of negotiable 
paper, just like the seller of a horse, impliedly warrants his 
title, — warrants that he can give the buyer title. 

Implied Warranty of Quality is a troublesome subject, 
because the law has gone to neither one extreme nor the other. 
It does not hold that every seller of goods warrants impliedly 
that they are of good quality, nor does it hold that unless the 
seller expressly warrants there is never a Warranty of Quality. 

The law distinguishes between the kinds of sellers. The 
test which may be looked to is whether the buyer is justified in 
relying on the seller as an expert to give the buyer a mechant- 
able article^ If the seller is a manufacturer, it is held that the 
buyer is warranted in relying on the seller's knowledge of his 
own goods, which he has made himself, and in assuming that the 
seller is giving him something merchantable. Accordingly, a 
buyer from a manufacturer, unless he does something to indi- 
cate that he is acting in reliance on his own judgment and not 
on that of the seller, has an Implied Warranty that the goods 
are merchantable. 

A dealer is subject to the same Warranty to some extent. 
If the goods are such as he may be supposed to have expert 
knowledge of, and the buyer relies on that, and the seller picks 
them out, then the buyer may claim an Implied Warranty of 
Quality. 

On the other hand, if the buyer thinks he knows a good 
thing when he sees it, and prefers his own judgment rather than 
the judgment of anybody else, he may examine the goods and 
buy them on the strength of his own examination. In that case 
there is no Implied Warranty of Quality. 

Where there has been inspection of the goods by the buy- 
er before the sale, there is generally some evidence that the 
buyer bought the goods on his own responsibility. On the other 
hand, if the goods were bought without inspection, there is every 
reason to imply a Warranty, if the seller was a manufacturer 
or a dealer. 

But, if the seller is neither a manufacturer nor a dealer, 
then there is no Implied Warranty of Quality. 

Though there is no Implied Warranty of Quality in the 
case of a sale where the seller is not a manufacturer nor a deal- 
er, the contract — ^the bargain — ^between the parties, may, of it- 
self, indicate an obligation on the part of the seller to give the 
buyer merchantable goods. 

To bring out what I mean here, let me suppose two cases: 

In the first case A and B make a contract by which B 
agrees to buy and A agrees to sell next month 1,000 tons of ice. 
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In the other case, A agrees to sell and B- agrees to bay a 
particular 1,000 tons of ice which A now has in his icehouse: 

In the latter case there is no Implied Warranty of. Qual-* 
ity, unless A was a person who had particular knowiedgie of that 
ice. If he had cut it and stored it and kept it there might be an 
Implied Warranty of Quality, but otherwise there would not be. 

Now, in the first case you have merely an executory con- 
tract to sell. It is a contract to sell what? Will any ice do? 
Suppose A was not a person having special knowledge of the 
quality of ice. What is his duty? May he bring around to B 
some half melted snow, something that is just frozen enough to 
come under the name of ice, and say, "This is what you get?" 
No; that executory contract, when it says "ice," means fairly 
merchantable ice. That is an executory contract to sell some- 
thing by description. Whatever the parties are, whether they 
are manufacturers, dealers, or neither, unless it is otherwise stat- 
ed, merchantable goods of that sort are meant. 

When we speak of Warranty, however, more particular- 
ly we mean the obligation on an executed sale, — ^the obligation 
that arises when A actually sells B a specific thing. It is in 
such a case that it is essential that B should justifiably rely on 
A's expert knowledge in order to charge him as a Warrantor. 

If you find a Warranty in a bargain, and the Warranty 
has been broken, and the buyer has the goods on his hands, 
which are not of the sort that the seller promised they should 
be, what may the buyer do about it? 

He may sue in damages, or he may rescind the sale; 
that is, take the goods back and demand his money. But, in or-* 
der to rescind the sale, he must act promptly. He must take 
the goods back as soon as he finds out that they are not what 
he bargained to receive. 

So much for the special rights of the buyer. 

Now, the seller has some rights which exist without be- 
ing bargained for, but simply because of the nature of a sale. 

He has a right to the price when it is due. If the price 
is not paid, and he has not delivered the goods of transferred 
title to them, he is entitled to damages only, not to the full 
price. If the buyer declines to take tKe goods, the seller still 
keeps the goods, so he only needs to recover from the buyer as 
damages the profit he, the seller, woud have made on the bar- 
gain, — "The difference between the contract price and the market 
price," is the legal formula. 

The right of the seller to the price is also secured to him 
by certain rights against the goods. He has a lien on the goods 
until the price is paid, unless he chooses to surrender them. A 
lien is a hold secured by possession. The seller loses his lien 
if he gives up the goods, and, of course, if he bargains to sell on 
credit and deliver the goods before he gets paid, that, in itself, 
is a waiver of his lien, but unless he expressly waives it he may 
hold, by right of this lien, the goods, until the price is paid. 
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If the price is not paid at |l11 he may foreclose his lien by 
reseUing- the goods on the buyer's account, or by rescinding the 
sale altogether. 

He has, also, one special right as an extension of the 
seller's lien, even though the goods have left his possession. If 
he has shipped the goods to the buyer and discovers before the 
goods have arrived at their destination that the buyer is insolv- 
ent, the seller, even though title has passed to the buyer, may stop 
the goods in transit, provided they are not shipped under a ne- 
gotiable bill of lading and direct the carrier not to deliver them 
to the buyer, and regain possession of them himself. When the 
seller has thus regained possession he is reinvested with his 
lien, and is in the same position as if he had never parted with 
his possession of the goods. 

Now, one thing more in regard to the title to Chattel 
Property, and I shall have finished with what I have to say on 
the subject. This is particularly important, because it has im- 
portant analagies in the law of negotiable paper. That is, the 
diflference between legal ownership and equitable rights in prop- 
erty. We have been speaking, chiefly, in regard to legal title in 
what I have said on the law of Sales, and, generally, when a man 
has legal title and possession he has a title good against the 
world. But there are some cases where he has not. Those are 
cases where there is said to be an "equity against him." 

The commonest equity against a man is because he has 
committed some Fraud. If I secure property by fraudulently 
misrepresenting my credit, and the seller sells it to me on the 
assumption that the things I told him were told, I get a legal title, 
because the seller has assented to give me title. Wherever 
that is so I get a title. But there is an equity against me. The 
defrauded seller can rescind the sale and get the goods back. 

But it is important to observe that until he does that the 
buyer has the legal title, for if the buyer disposes of the goods 
to a bona fide purchaser, who does not know anything about 
the fraud, then the bona fide purchaser, having got the legal title 
from the fraudulent purchaser, and being innocent himself of the 
fraud, can hold the goods by virtue of his legal title. It does 
not make any difference how innocent the purchaser may be, or 
how much he pays, if the seller has no title a bona fide pur- 
chaser can get none, but if the seller has a voidable title, — a 
title subject to an equity — then a bona fide purchaser will get 
the title free of the equity, and can keep it against the world. If 
the second purchaser had known of the original fraud, then the 
original defrauded seller could have rectaimed the goods from 
the second purchaser, and so on, until a bona fide purchaser is 
reached. But a bona fide purchase cuts off equities. That is 
true in the case of Chattel Property just as it is true in the law 
of negotiable paper. 

I have been dealing with sales of Chattel Property. But 
there are some things which are not Chattel Property, — or there 
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are some ways of selling Chattel Property which are not sub- 
ject to the general rules. Thus, Chattel Property is sometimes 
sold by means of Warehouse Receipts, sometimes by means of 
Bills of Lading; Debts and Intangible Claims are sold; Shares of 
Stock are sold. The rules governing sales of this sort are spec- 
ial, and I shall take up at the next lecture one or more of these 
special kinds of subject matter of sale. 



QUESTION : 

You spoke of stopping goods in transit. What is the 
right of the holder of a negotiable Bill of Lading? Has he any 
rights of that kind? 

ANSWER: 

The right of the holder of a negotiable Bill of Lading 
cuts off the right of stoppage. Thus, if the buyer has sold the 
goods, while they were in transit, and has indorsed the Bill of 
Lading to someone for value, there is no right of Stoppage in 
Transitu after that. The right of Stoppage in Transitu really 
is an equity of the seller against the buyer, and the bona fide pur- 
chaser of the Bill of Lading coming in cuts off the equity. 

QUESTION : 
Suppose the Bill of Lading is sent to shipper's order. 

ANSWER: 

Then there is no need to invoke the doctrine of Stoppage 
in Transit at all, unless the shipper has indorsed the bill. 

QUESTION : 

Suppose it is indorsed, and the buyer has it and has turned 
it over to a third party. 

ANSWER: 

That would be just the same as the first case supposed. 
The shipper's order bill indorsed and transferred to a third per- 
son is then the same as if it were to the consignee's order and 
the consignee had indorsed. 

QUESTION : 
I understand that if the title has passed to the buyer but 
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the goods are still in the hands of the seller, the assignee has the 
right to those goods. I mean where there is bankruptcy of the 
seller. 

ANSWER: 

The trustee in Bankruptcy has no right to the goods. An 
attaching creditor would have. But in this respect the Trustee 
in Bankruptcy has not been given the same rights that a creditor 
who makes an actual seizure has. The Trustee is regarded as 
a mere successor of the seller, and is subject to the same duty 
that the seller was under to turn over the goods to the buyer, 
assuming that it was a genuine, honest bargain. 

QUESTION: 

If the rights of the attaching creditor absorbed all the 
value of all the goods that the seller has, then the person who 
originally purchased those goods would have spent his money 
and got nothing, and, at the same time, if there should be a fail- 
ure instead of an attachment of the goods the buyer loses also 
in that case? 

ANSWER: 

Yes ; it pays the buyer to take delivery of goods. That is 
the only way to make himself absolutely safe against contin- 
gencies of the sort you mention. 

QUESTION : 

Where A sells a horse to B and then sells it again to C, 
then doesn't C stand something in the light of a receiver of 
stolen goods? 

ANSWER: 

No; that is just the difference between the case that you 
put and this case, which is similar. A sells a horse to B and 
delivers the horse, and then A goes in the night and takes the 
horse back and sells him to C. This time B can get the horse 
away from C, because B has had delivery of that horse, and after 
he has once had delivery and possession he is then full owner 
against the world, and even though he boarded the horse in A's 
stable, he would not lose his title if A resold to C. If B has 
never had delivery, though he has the title good against A, he 
has not something that is good against all the world. 

QUESTION : 

If B buys a horse and it is delivered to C, and A then 
fails, can B sue the bankrupt for the whole amount he paid? 
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ANSWER: 

Yes; B can prove against the estate for the whole amount 
that he has paid, but, of course, he will only get a dividend on 
what he proves. If he has paid $200.00 and the estate pays five 
cents on the dollar, he will get $10.00 back. 

QUESTION : 

I have in mind the transfer of stock, where a party in 
Michigan sells to a party in Massachusetts the stock of a New 
Jersey Corporation, which is transferred in New York City. 
What laws govern the sale and transfer? 

ANSWER: 

The law governing the contract of sale is the law of the 
place where is was made, so the question is, Where was the 
contract made? If it was made by correspondence, by writing a 
letter to Michigan and then the other party replying in Michi- 
gan, the contract was made as soon as the offer was accepted. 
So, the meaning of the contract will be determined by Michi- 
gan law. 

But the method of transferring that stock is fixed by the 
the law of New Jersey. That is where the corporation is char- 
tered, and it is stock of a New Jersey corporation that you have 
got to transfer, and you can only transfer it in the way that 
stock of New Jersey corporations is transferred, and, therefore, 
the law of New Jersey governs the transfer. 

QUESTION : 

Then where does the law of New York come in? How 
can the New York laws tax that transfer? 

ANSWER : 

I suppose it is competent for the State of New York to 
say that no stock shall be transferred within its borders without 
paying a tax. The Legislature of New York rules New York, 
and it can say that nothing of this sort shall happen in New 
York unless they are paid. It is simply a tax on the privilege of 
doing business in New York State in regard to New Jersey cor- 
porations. 



10 

Digitized by V:»00QIC 



Digitized by 



Google 



Digitized by 



Google 



Xecture Seven 
Sill0 of XaMng 

Bills of Lading, are, of course, used as one method of 
transferring title to Chattel Property, and it is that feature of a 
Bill of Lading, — that important feature — that makes it appro- 
priate to speak of them in connection with the subject of Sales 
of Goods. , 

A Bill of Lading, in form, a receipt for goods shipped, f^i 
which states the terms atid conditions on which they are shipped, '"/ 
by whom they are shipped, the destination, and the person to 
whom they are shipped. 

Originally, the term "Bill of Lading" was used only in re- 
gard to carriers by water, and in England that is still the only 
way in which the term is used. For the receipt and contract of 
a railroad another phrase is used. 

In this country, however, the name "Bill of Lading" is 
used for the receipt and contract of a carrier by rail as well as 
for that of a carrier by water, and this seems to be the more 
reasonable usage, for legally the document is the same, and 
subject to the same principles, whether it is issued by a ship 
or by a railroad. 

A Bill of Lading is sometimes said to have a threefold 
character : 

(1) It is a receipt for goods, 

(2) It is a contract in regard to the goods, to the car- 
riage and payment of freight and delivery, 

(3) It is used as a symbol not only as between consignor 
and consignee, but between outsiders, of the goods which are 
shipped, and by means of this symbol the goods are dealt 
with, sold, pledged, and all that. 

The reason a carrier issues a Bill of Lading at all is be- 
cause it doesn't wish to be subject to the full degree of liability 
that it would be if it simply took the goods for transportation 
to a certain place. 

At Common Law a carrier was subject to a higher degree 
of liability than almost anyone else. A carrier of goods was an 
insurer of the goods from every cause except the Act of God 
or the Public Enemy; that is, for purely accidental loss a 
carrier was liable, though an ordinary bailee; that is, a ware- 
houseman, was not, and is not, liable for any accidental loss 
or injury to goods where he is free from fault, but a carrier is 
liable, for instance, if the goods are destroyed by fire, unless 
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caused by lightning or some superhuman cause. A carrier is 
liable if the goods are stolen. 

It is for this reason that carriers draw up elaborate Bills 
of Lading. The main purpose is to contract away a part of 
the liability which the Common Law throws upon them. Car- 
riers are so eager to contract away this liability that some limi- 
tation has been put upon their ability to do, by the law. 

A carrier is not allowed to contract for freedom from 
losses caused by its own negligence, or that of its servants. 
Such a contract is against public policy, and, therefore, now car- 
riers do not attempt very much to do that. But they can con- 
tract away a large part of their liability as insurers; liability 
for accidents not due to their negligence or the negligence of 
their servants. 

The shipper is glad to have a Bill of Lading, because it 
furnishes him a written evidence that his goods have been 
shipped and where they are going, and, moreover, he may want 
to use that written evidence, not simply in his disputes, if he 
has any, with the carrier, but also in securing loans, or in mak- 
ing sales of the goods, or in securing to himself a hold upon the 
goods as against the consignee, until the price is paid. 

In regard to the conditions on Bills of Lading, I shall not 
say much, although it is a very important feature of them, but 
it is one of such technical nature in connection with the law 
of Carriers, and has, generally, so little to do with the use of a 
Bill of Lading in financial transactions, ths^t it does not seem 
desirable to take the time. 

The matter which I shall deal with is the use of a Bill of 
Lading as a symbol, and it is only as leading up to that mat- 
ter I have spoken as much as I have of the law of Carriers. 

Bills of Lading may be written, and have in the past been 
written, in as various forms as the whim or wisdom of the coun- 
sel of the carriers might direct. 

A railroad train, when it comes to the East from a long 
journey, will frequently have cars that started on a great num- 
ber of railroad lines. And the freight in those cars will be sub- 
ject to Bills of Lading issued, of course, where those separate 
cars started from. The result has been that frequently, on the 
Eastern roads and Northern roads, — ^what may be called the 
"Terminal Roads," — there may be goods on the same train with 
Bills of Lading in half a dozen different forms out against them. 

The terminal railroads did not like this, and the people 
dealing in Bills of Lading did not like the great variety of Bills 
in use, so an effort was made some years ago to establish what 
is called a "Uniform Bill of Lading,*' and that effort has been 
measurably successful. The Interstate Commerce Commission 
has recommended its adoption, and the Interstate Commerce 
Commission has jurisdiction, in large measure, over all Inter- 
state shipments. The Federal law governs interstate shipments, 
and the State law governs intrastate business, but practically. 
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if a railroad is compelled to use Interstate Bills of Lading in 
interstate shipments, it will use them in all its shipments. 

Now, the Interstate Commerce Commission has recom- 
mended certain forms which I have here. A Bill of Lading is 
ordinarily written in triplicate, but only one of the three 
copies is the original Bill of Lading. That is so marked, 
"orignal." 

There are two forms. One is called the "Straight," Bill, 
or "Non-Negotiable," Bill, and the other the "Order" Bill, or 
"Negotiable" Bill. The terms of these two bills are practically 
identical, with an exception which I shall allude to in a mo- 
ment. They may be distinguished at a glance, because the Or- 
der Bill is yellow, and the Sraight Bill is white. The difference 
in form is simply this: The Order Bill has this printed upon it, 
which the Straight Bill has not, "The surrender of this original 
Order Bill of Lading, properly endorsed, shall be required be- 
fore the delivery of the property. Inspection of property cov- 
ered by this Bill of Lading will not be permitted unless provided 
by law, or unless permission is endorsed on this original Bill 
of Lading, or given in writing, by the shipper." 

It is the first part of that clause that is important for our 
purposes; namely, that the surrender of the Order Bill of 
Lading, properly endorsed, will be required before the delivery 
of the goods. The value of the Bill of Lading as a symbol of 
the property depends wholly upon this provision of the bill, as 
I can show by one or more illustrations. 

If I buy a Bill of Lading, take it and pay the price for 
it, of course I want the goods; I am paying for the goods, and 
I think am getting the goods, in eifect, by getting the Bill of 
Lading. Unless that is so, what use is my symbol to me? 
Why might I not just as well have the mere agreement with 
the owner of the goods that he sells them to me? Now, the 
normal person to receive delivery of goods shipped by rail is 
the consignee, the person named in the Bill of Lading as the 
one to receive delivery. It was long contended by the rail- 
road that if they delivered the goods to the consignee that was 
all they had to do about it; that they thereby fulfilled their 
contract, and if someone else had the Bill of Lading and suf- 
fered by the goods being turned over to the consignee it was 
not their lookout. That contention of the railroads has been 
upheld, so far as Straight Bills are concerned. By such Bills 
the railroad merely agrees to carry to a specific consignee. Ac- 
cordingly, if I have bought such a Bill, it does not prevent the 
consignee from getting the goods, and I can do nothing about 
it. Holding the Straight Bill may give me a right to sue the 
person I bought from, if he has defrauded me, but it won't give 
me the goods, if they have been handed over to someone else. 

So that, the first principle in dealing with Bills of Lad- 
ing, if you are a banker, or if you are a person who buys Bills 
of Lading, is, Don't think you are getting any security when 
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you get a white Bill of Lading, — a Straight Bill of Lading. 

It is only an Order Bill that will give you security, and 
that will give you security for this reason: The promise in an 
Order Bill is not simply to deliver to the consignee. The car- 
rier promises to deliver to the order of the consignee. Now, 
that is just the same in a Bill of Lading as it is a Promissory 
Note. It is a promise to deliver to whomsoever may be the 
indorsee of that Bill of Lading. Accordingly, the contract of a 
carrier under an Order Bill is no more fulfilled by simple deliv- 
ery of the goods to the consignee than the promise of the mak- 
er of a note is fulfilled by paying the money to the payee. In 
each case the maker, — for the railroad is the maker of the Bill 
of Lading — must see to it that he is paying the real owner, the 
real holder of the document, as indicated by the indorsement, 
or lack of indorsement upon it ; and to make sure that it is pay- 
ing the right person the railroad will, for its own protection, 
and, must, for the protection of others, take up the document 
when it surrenders the goods, just as the maker of a note must 
take up the note if he wants to avoid being liable on it again, 
and not only must the railroad take up the Bill of Lading, but it 
must take it up with the proper indorsement, — must see that it 
is delivering to the order of the consignee, just as the maker 
of a note must see, when he pays a holder, that that holder is 
really the rightful holder, as far as the indorsements show. 

Now, this Order Bill of Lading makes a very useful 
document for various financial operations, and I will consider 
now some of the methods of using Bills of Lading in financial 
operations. 

The first class of financial operations that I shall allude 
to is where the seller uses the bill of lading for the purpose of 
securing to himself payment of the price for the goods which 
he has shipped, or for the purpose of getting the price at once, 
discounts a Bill of Exchange drawn for the price on the buyer, 
secured by the Bill of Lading. 

Let us suppose the case of a shipper in Memphis, shipping 
Cotton to New York. He is shipping on an order from some- 
one in New York, and we will suppose first that his object is 
merely to make sure that he gets the price. The buyer in New 
York says, "I am not going to pay you the price in advance for 
the Cotton. I don't know you very well; you may be fooling 
me." The seller says, "Well, I am not going to trust you with 
the Cotton. People in New York, I have heard, are sometimes 
sharper than they should be, and I am not going to trust any- 
one. 

Well, if it were not for the Bill of Lading it would be 
pretty difficult to work out a solution of that problem, but with 
the Bill of Lading it is not difficult to do, and it may be done, 
and is frequently attempted, in several ways. Let us consider 
the various ways the shipper in Memphis may do it. 

Suppose he takes a Straight Bill, — ^that would be a white 
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Bill — in which the railroad promises to deliver to the buyer in 
New York. That would not protect the seller. It would not 
protect him even if he hung onto it and sent it to a bank in 
New York, instructing the bank not to surrender it until the 
buyer in New York paid the price. For the buyer might go di- 
rectly to the railroad and say, "I am the consignee of Cotton 
coming this week from Memphis. I want you to deliver it to 
me." And the railroad would look on its books and see that 
there was Cotton consigned to this buyer on a Straight Bill. The 
railroad would be under no obligation to ask for the produc- 
tion of the Bill, and, if it knew the consignee, very likely it 
would not ask for the production of the Bill. The Cotton would 
be delivered, and the seller, of course, would have a right of 
action against the buyer for the price, but that is all. He would 
have lost possession of the Cotton and title to it, for shipping 
goods under a Bill of Lading to the consignee indicates that 
the railroad becomes the agent of the buyer at once, at Mem- 
phis when the goods were shipped, and title passes to the buyer 
of the goods, and then, when he gets delivery in New York 
from the carrier he has title and possession. 

A seller, therefore, who tries this method of securing 
himself, is foolish. Not infrequently a seller does do this, but he 
is not well advised. 

Now suppose the seller in Memphis, instead of doing that, 
took a straight Bill of Lading in his own name; that is, he is 
named as consignee as well as consignor. The contract of the 
carrier here is to carry goods from Memphis, received from A 
there, and redeliver them to A in New York. Now, here the 
seller does retain a security, although he is using only a Straight 
Bill. He is retaining security because the goods are consigned 
to him. Now, that means that the carrier has agreed to hold 
the goods as agent for the seller. Title does not pass to the 
buyer when the goods are received at Memphis, because the 
form of the Bill of Lading is such as to show that the carrier 
is the agent for the seller, and carrying as such, not for the 
buyer. 

I said a week or two ago, when I was speaking of ship- 
ments by rail as passing title to goods, that the form of the Bill 
of Lading would affect this general principle, and that I would 
say a word in regard to the matter in connection with Bills of 
Lading, and this is the place to do it. 

That the form of a Bill indicates the ownership of the 
goods, is the theory of merchants, and, to a large extent, that 
theory is carried out by the law. That is, if the man in Mem- 
phis makes the Bill run to A, that means that, if A has con- 
sented to take title, title will be in him. If the shipper in Mem- 
phis makes the Bill of Lading run to himself as consignee, that 
means that title does not pass; he retains title, just as if he 
had made a note payable to himself. 

Now, not only does the shipper retain title by taking the 
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Bill of Lading in this form, but he also retains possession, for, 
though the carrier will not require the surrender of the Bill of 
Lading as a prerequisite to surrendering the goods, the carrier 
will require that the goods be surrendered to the consignee, or 
someone who has authority from the consignee, and in this case 
the consignee is the shipper himself. So, the buyer in New 
York won't get the goods. 

Now, suppose the shipper in Memphis sends the Bill to 
a bank in New York. What would the bank get? Suppose 
the bank advances money on it. That is where the point comes 
in that I mentioned a moment ago, that advancing money on a 
Straight Bill is not a safe thing to do, for, though the shipper 
has protected himself in this case, he does not protect he bank. 
The buyer in New York cannot go and get those goods, but 
the shipper being the consignee also can, or the shipper can 
give a written authority to someone else to go and get those 
goods. The possession of the Straight Bill by the bank would 
not amount to anything. 

The method of keeping hold on the goods, that I have just 
suggested, on the part of the seller, is not a very desirable one, 
even if the seller does not wish to borrow money on the bill. 
Though the method is, as I have said, effective to retain title 
and posession in the seller, yet to make a good method it is de- 
sirable, not only that the seller should keep hold of the goods 
until the buyer pays the price, but that he should be able to let 
go that hold in favor of the buyer the instant the buyer pays 
the price. Now, there is a difficulty here about letting go. If 
the seller sends written authority to the carrier to deliver to the 
buyer, the buyer does not need the Bill of Lading at all, and 
might get the goods without paying the price. 

The only way that it can be satisfactorily done is to at- 
tach a written authority to the Straight Bill of Lading, and then 
send the Straight Bill of Lading to a bank or other third party 
in New York, with instructions to deliver the Bill of Lading 
and the authority to the buyer when he pays the price, and then 
to remit the price to the seller in Memphis. This thing can 
be done much more neatly with an Order Bill, and it is more 
commonly done with an Order Bill, and where banks are expect- 
ed to enter into a transaction of this kind that is not only the 
best way, but the only satisfactory way to do it. 

Let us suppose first that the Bill of Lading is taken to the 
buyer's order. How is the seller protected there? He is pro- 
tected by the mere possession of the Bill of Lading. The title 
is in the buyer, for the term of the shipment is to the consignee's 
order, — the buyer's order — and shipping in that form will trans- 
fer title to the buyer, if he has ordered the goods. But,although 
he has title to the goods, he cannot get possession of them with- 
out that Bill of Lading. Accordingly, if the seller sends the 
Bill of Lading forward from his bank in Memphis to the bank in 
New York, the bank may feel confident that the goods won't be 
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delivered to the buyer without the surrender of that Bill of 
Lading, and that, therefore, as long as the bank keeps the Bill 
of Lading, nobody else can get the goods. That is perfectly 
satisfactory as far the seller is concerned. Let us see if there 
is any difficulty as to the bank. 

The Bill of Lading is to the buyer's order. Now, sup- 
pose the Memphis bank lends money on that bill, sends it for- 
ward to New York, and the New York bank rediscounts the 
Bill on the faith of that Bill of Lading. In a sense, the bank 
is secured, for no one can get the goods without the bill, but 
suppose the buyer does not take the goods, — doesn't come and 
pay the price, and suppose that the Memphis man is not good, 
so the bank wants to realize on its security. What can it do? It 
naturally, wants to go and get those goods from the railroad. 
When the railroad sees the Bill of Lading it will say, "This 
Bill of Lading is to the buyer's order, not to yours. I will de- 
liver the goods on that bill when it is indorsed, but I cannot 
deliver until then." The situation, therefore, would be that the 
bank holds a security which it cannot realize on satisfactorily, 
for it cannot get the buyer's indorsement, ordinarily, and it will 
be put to expensive and troublesome proof to show that the buy- 
er repudiated the contract and did not intend to take the goods, 
and that really they ought to be delivered to the bank. 

I have started with the methods of transacting this busi- 
ness with the inverse order of their desirability. I now come 
to the method that is most commonly used, and should habitu- 
ally be used, — the most satisfactory way. 

That is, the seller, in Memphis takes the Bill of Lading to 
his own order. Then he indorses that to the bank. The effect 
of that is that the shipper has retained title to the goods by 
taking the Bill of Lading in his own name. He is the person 
to indorse it. He indorses the Bill of Lading to the bank as 
security. The bank thereby gets a title as mortgagee, at least, — 
a security title — and if the buyer in New York pays the draft 
on him for the price of the goods, for the seller's course of 
business is to attach a draft on the buyer to the Bill of Lading 
and then discount in his Memphis bank the draft, giving the bank 
the securing of the indorsed Bill of Lading, he can at once get 
the goods, for he then will have got possession of the Bill of 
Lading. The draft goes forward, with the Bill of Lading, to 
the New York bank that is the correspondent of the Memphis 
bank, it is presented to the buyer, and if he pays he is at once 
given the Bill of Lading indorsed. 

If the buyer does not pay the draft, the bank, having 
the Bill of Lading indorsed by the shipper, can get the goods, 
and realize on the security. The carrier will deliver to anybody 
who has the indorsed bill. 

There is one other form of bill, — a modification of the 
form of which I have just been speaking — that is very common. 
That is called, commonly, a "Bill to Order, notify." That 
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means, a bill to the shipper's order, with this appended, "Notify 
X," at such an address in New York. Now, the person to be 
notified is the buyer. The desirability of putting this request 
to notify on is that it is important for the buyer to know when 
the goods arrive, and if the Bill of Lading runs to the shipper as 
consignee, or to the shipper's order, the carrier, of course, 
knows nothing about the buyer in New York, but only knows 
the consignee. But a Bill to Order, Notify, is otherwise an 
Order Bill of just the same character as if the request to notify 
was not put on. A bill to shipper's order, notify X, does not 
lequire X's indorsement. X has no right in that bill; it is to 
the shipper's order, and the shipper is the one to indorse it. 

The consequence of all that I have been saying is that, 
so far as banks are concerned, the only kinds of Bills of Lad- 
ing that they ought to advance any money on, under any cir- 
cumstances, are yellow bills; that is Order Bills, indorsed by the 
person named as consignee. 

Now, Bills of Lading are used for other financial opera- 
tions than those of the seller's attempts to secure the price. 
Buyers often make use of Bills of Lading to put themselves in 
funds for a purchase. This is a common transaction: 

A, in New York, wants to buy goods in Europe, He has 
not the capital to do it, and he goes to a banker who does that 
sort of business, — the correspondent of Baring Brothers, for 
instance, for that firm has, for a great many years, done a great 
deal of this sort of business all over the world, — ^and says he 
wants some money to buy goods. That is all right, the firm 
lends money that way, but it won't lend him money on his 
name, or on any security but the goods. Now, how is that to 
be arranged? It is arranged in this way: 

The buyer makes such negotiations in Europe as he se'-i 
fit, and the New York banker says, "I will honor drafts you 
draw up to a certain amount, or drafts that the people that sell 
you goods draw on me, up to a certain amount, provided * that 
accompanying the drafts are Bills of Lading for an amount of 
goods equivalent to the amount of the drafts, and we must be 
named as consignees under those Bills of Lading." Now, here, 
you see, the banker, instead of being indorsee of a bill, becomes 
the direct consignee. The goods are shipped to him. Kidder, 
Peabody & Co., in Boston, and the late Mr. Moors, used to do 
a great deal of that sort of business. 

Now, in this case, in accordance with the principle that 
I have stated as to the transfer of title when goods are shipped • 
under Bills of Lading, the banker, to whom the goods are con- 
signed, gets title to the goods, and that title secures him in 
paying the draft. If he is the consignee of the bill, as I have 
supposed, it is not especially important for him that the bill 
should be an Order Bill, because, even in a Straight Bill, he be- 
comes the owner, and the carrier will deliver to no one but him. 
It is better, however, to have an Order Bill, because if it is a 
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Straight Bill the only way the banker can realize on the goods 
is by taking the goods themselves and selling them, whereas, if 
he has an Order Bill, he can dispose of the Bill of Lading itself, 
and can sell the goods by indorsing the document. This method 
of doing business perfectly protects the banker; it gives him 
the security of the goods. 

There is one sort of thing, however, which he sometimes 
does under those circumstances by which he imperils his secur- 
ity. That is, he sometimes trusts the Bill of Lading, after he 
has got it, to the buyer of the goods. The banker doesn't want 
to have the trouble of getting the goods through the custom 
house, perhaps, or he doesn't want the trouble of seeing to the 
unloading of the goods. The customer says, *'I will look out 
for that, but I must have the Bill of Lading. I can't do it 
without." So the banker has been in the habit of giving him 
the Bill of Lading and getting him to sign a "Trust Receipt,'* 
so-called, in which the customer says he has received the Bill 
of Lading in trust for a specific purpose, and will return it. That 
doesn't protect the banker. Whether it does or not has been 
somewhat litigated, but it is settled in this State by Statute 
now, and bankers would do well not to do that sort of thing 
any more, for if the customer proves false to the trust and sells 
the Bill of Lading to someone else, or pledges it with someone 
else, that other person will hold just as if it were a Negotiable 
Promissory Note. 

I am assuming that it is an Order Bill, indorsed by the 
banker, and it would be necessary that it should be indorsed, 
in order that the customer might make use of it as I have sug- 
gested, to get the goods through the Custom House and un- 
loaded. What the banker should do is to stamp the Trust Re- 
ceipt on the Bill of Lading itself; then nobody can purchase it 
or loan money on it without having notice of the trust. 



QUESTION : 

What is the law in this State as to the duty of a bank to 
deliver Bills of Lading attached to drafts drawn at sight or on 
time, as soon as the drafts are accepted by the drawee? That 
is, when they are accepted instead of when they are paid. 

ANSWER: 

There has not been a case on that question in this Srate. 
The law generally is, and, I think, the Bills of Lading Act in 
this State so provides, that if the bill is payable on more than 
three days' time an acceptance is enough, but, if it is on three 
days* time or less, whether those days are called Days of Grace 
or not, then it must be paid before the bills are surrendered. 
That is so put to cover the case of Sight Draft. A Sight Draft 
must be paid before the bill is surrendered. 
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QUESTION : 

Supposing a person says to an individual, "I will hire you 
for $50.00 for a month, or, "I will hire you at the rate of $50.00 
per month," and the person says, "Very well," and goes around 
next morning to perform his service, and the person who made 
the proposition says, "I have decided not to employ you; I have 
got hold of another man." Is that a Bilateral Contract or a 
Unilateral Contract ? 

ANSWER: 

The Courts always favor the construction of a Bilateral 
rather than a Unilateral Contract, and I should say the case is 
pretty clearly a Bilateral Contract. That is, the employee 
promised to do the work for a month at least, and the employer 
promised to employ him. The employee's promise to work 
was consideration for the promise to employ him. 

Possibly you had in mind to raise this point also in your 
question. This was a promise to employ for an indefinite time. 
There may be a dfficulty in making a contract where that is so. 
If the master can say, "I did not say how long I would employ 
you. A minute would satisfy my promise, as far as that goes, 
and you did not say how long you would work. A minute 
would satisfy your promise." Where the time is left so in- 
definite as that, there is no contract, although there is one in 
form. It is what is called an "Illusory Promise," because even 
though it is carried out in terms, the promisor has the option 
to do practically nothing. 

QUESTION: 

Sometimes banks sending forward drafts with Bills of 
Lading attached send with them a letter that says, "Deliver the 
documents only upon payment." Suppose in the case of a time 
draft, the party accepts it and demands the Bill of Lading. 

ANSWER: 

He cannot have it. Of course, what I said a moment 
ago is only the assumption that the law makes if no express in- 
structions are given. If express instructions are g^ven by the 
sender, those instructions must be followed. 

QUESTION : 
They take precedence over the law? 

ANSWER: 

Rather, put it the other way, the law is that the instruc- 
tions must be obeyed, and where there are no instructions then 
and then only the law will presume what is reasonable for a 
bank to do. 

10 
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QUESTION: 

Is it necessary to take possession of personalty which is 
mortgaged to you? 

ANSWER: 

Ordinary chattel property when mortgaged must be taken 
possession of or the mortgage recorded. But in the case of Bills 
of Lading that is not true. Although the transacton may be, 
in its essence, a mortgage, it is held that transactions by means 
of Bills of Lading are not Chattel Mortgages within the mean- 
ing of Chattel Mortgage recording acts. 

QUESTION: 

On an Order Bill, does it make any difference if the 
shipper instead of stamping the word "Order," stamps his own 
name and then fills in the blank? 

ANSWER: 

The Uniform Order Bill of Lading has printed on it, "Or 
order." That was one of the things that the American Bank- 
ers' Association fought for, for the American Bankers' Asso- 
ciation was active in the crusade to get a uniform Bill of Lad- 
ing. All that has to be done to make out an Order Bill is to 
write the name of the sender in the proper place, on a yellow 
blank, and the words "Or order" follow in print. 

QUESTION : 

Those terms are not always used in ocean Bills of Lading. 
They haven't got that far yet? 

ANSWER: 

No; there is no uniform Bill of Lading for Trans- 
Atlantic shipments. 

QUESTION: 

Would it make any difference whether the word "Or- 
der," or the name of the shipper, or if the indorsement, was in 
the blank? 

ANSWER: 

If the words "Order," or "Or order" are not there it 
would be a Straight Bill. 

QUESTION: 

If it were made to the order of the shipper, and the name 
of the shipper stamped in? 

ANSWER: 
That would be all right. The "Order of A" and "A or 
order" mean the same thing. 

11 
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QUESTION: 

How is the railroad man to know that the consignee is 
the proper consignee, unless he presents the Bill of Lading? 

ANSWER: 

The railroad has the right to ask evidence. It sometimes 
does treat the possession of the Straight Bill of Lading by the 
consignee as evidence that he is the consignee. 

QUESTION: 

Supposing he hasn't it. How is the railroad to know 
then? 

ANSWER: 

The consignee may have difficulty if he doesn't have the 
bill. Frequently, as a matter of actual fact, if he is well known 
to the railroad, he will get the goods without any difficulty. Ke 
may have difficulty if he is not well known and hasn't the bill. 

QUESTION : 

The railroad sends a postal card saying the goods are at 
the station. If the consignee brings that postal, is that sufficient 
identification? 

ANSWER: 

Perhaps it is. It depends upon the particular railroad 
station you are dealing with. The railroad has a right to re- 
quire reasonable identification, just as a bank has a right to le- 
quire identification. What it may demand in one case may 
differ from what it may demand in another case. 

QUESTION : 

If they gave the goods to the wrong man, without requir- 
ing identification, are they liable? 

ANSWER : 

If they gave the goods to the wrong man, even if they took 
the utmost precaution, they are liable. 

QUESTION : 

Suppose the seller in the South had sent an Order Rill 

of Lading, and then the consignee went to the railroad and said, 

'*These goods are here and they are mine and I want them." 

How would the railroad know that there was an Order Bill of 

Lading and not a Straight Bill? 

ANSWER : 
Because a copy is sent forward. The New York oflfice 
would have just the form of document that was issued to the 
shipper by the station agent in Memphis. 

12 
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Xecture Eigbt 
Xtll0 of XaDing 

We were speaking last week in regard to Bills of Lading, 
and I gave a general outline in regard to the way they are used. 
I think that what I have to say further in regard to them may, 
perhaps, be conveniently summed up under the heading of Risks 
of One Who Takes a Bill of Lading as Security For a Loan, or 
as a Purchaser. I will enumerate the various possible risks, 
with a word as to how, if at all, the risks may be avoided, and 
how far they are inevitable in the nature of that kind of secur- 
ity. 

The first risk I will consider it that all the goods stated 
by the Bill of Lading to have been shipped may not have been 
shipped. Either none may have been shipped, or part, but not 
all of the quantity specified in the Bill of Lading. This is some- 
thing that doesn't happen very often, but it does happen some- 
times, and when it does it is likely to make a good deal of trouble. 
It may happen either in regard to Bills that may be called 
"Fictitious Bills," or Bills that may be called "Accommodation 
Bills." 

Fictitious Bills, as I call them, are Bills where the rail- 
road agent, or the master of a ship if it is an ocean Bill, know- 
ingly and purposely issues the Bill of Lading when no goods 
are received, and without any expectation that any goods will 
be received to correspond to the Bill. Of course, that is a Fraud, 
and known to be a Fraud by the person that issues the Bill. 
When it is done, it is done as one means of getting money by 
Fraud. The railroad agent is sometimes in collusion with an- 
other rascal, who is used to negotiate the Bill of Lading, and 
get money on it. 

That is the case of a fictitious bill. The case of the ac- 
commodation bill is this, and the practice, I am told, is of quite 
common occurrence on some roads in many places. Let us 
take Chicago. There are a good many roads in Chicago coming 
East. The shipper there may choose one of several by which to 
send his goods. The railroads are, therefore, tempted to com- 
pete with each other to get business. It is no longer legal to 
offer rebates, but railroads still try to make it pleasant for the 
shipper, — pleasanter for him than the competing road will do. 
Here is one way to make it pleasant: — 

A has goods to ship, and he has not a large capital. He 
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is in the habit of getting money on each shipment and putting 
himself in funds in that way, by discounting a draft at his bank 
drawn on, we will say, a New York house to whom he ships 
his goods. Now, to do the business in a normal way, he has to 
have capital enough to get a shipment and put it on the cars. 
Then, if he gets a Bill of Lading, he can attach a draft to it, dis- 
count the draft in Chicago, and put himself again in funds, sub- 
stantially, to the amount of the shipment. 

But, if he can turn that transaction around, sometimes 
he will be much happier. That is, get the Bill of Lading first; 
discount that at the bank; then, with the money he gets on that 
Bill of Lading, buy the very goods that he proposes to ship to 
New York on that Bill of Lading, and then send them forward 
under the Bill of Lading previously issued. 

Some railroads have been in the habit of allowing that 
sort of thing. I call that an Accommodation Bill. The railroad 
agent does not mean to commit a Fraud, and the shipper docs 
not intend to commit a Fraud. It is expected that the goods 
will be put behind the Bill of Lading almost immediately after 
it is issued, but the Bill of Lading is issued first. All goes well 
until the shipper gets into dfBculty, becomes insolvent, per- 
haps, or for any reason, due to his fault or his misfortune, fails 
to get those goods and put them behind the Bill of Lading. 

Now, this is risk number one, — ^that there may be no 
goods behind the Bill of Lading that you buy. If there are no 
goods, or if there are not as many goods as the Bill of Lading 
says, of course you cannot get any goods, or you cannot get 
any more goods than there are. That would be impossible, in 
the nature of things. May you, however, have redress against 
the carrier for the failure of the Bill of Lading to state the mat- 
ter accurately? Carriers are usually financially responsible, and 
if there is a right of action against the carrier that would afford 
a reasonable degree of insurance against the misfortune to which 
1 am alluding. 

It has been held in a majority of the states that there 
is no such right of action in such a case. It has been so held 
by the Supreme Court of the United States. The ground on 
which these decisions rest is that the carrier's agent has au- 
thority to issue Bills of Lading only for goods received. I think 
these cases are wrong, but, nevertheless, there they are. There 
are a few states which have decisions the other way. In New 
York and Pennsylvania and Illinois the carrier is liable, and 
now, by statute passed last year called the Bills of Lading Act, 
the carrier is made liable in Massachusetts in this case that I 
have supposed. 

But can this statute be applicable to Bills of Lading is- 
sued outside of this state? It is a Massachusetts statute. Sup- 
pose the Bill of Lading is issued in Tennessee, where the law 
is that the carrier is not liable under those circumstances. Can 
the Massachusetts Legislature make the Tennessee carrier liable 
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on that Bill of Lading? I think not. Therefore, the Massachu- 
setts statute could only be effective in this respect as to Bills 
of Lading issued in Massachusetts. 

It is hoped that this statute will be passed in other states. 
It was passed by Maryland and Massachusetts last year, and 
insofar as it becomes the law in other states the risk to which I 
have alluded will disappear, but as things are at present this 
first risk in taking Bills of Lading issued outside of Massachu- 
setts is unavoidable. 

Now, let me take up the second risk. It relates to the 
quality of the goods. The goods may be all there, or some 
goods may be all there, but they may not be as good goods as 
they ought to be. Suppose a Bill of Lading for 100 barrels of 
Sugar. There are 100 good looking barrels labelled "sugar." 
On opening them they prove to contain sand. What is going 
to happen then? The carrier has been held not to be liable in 
such a case. The Bills of Lading Act, however, makes the car- 
rier liable in case it positively asserts that it has received 100 
barrels of sugar. As before, the Bills of Lading Statute could 
only apply to Bills of Lading issued in this state, and it only 
applies to cases where the Bill of Lading states that the car- 
rier has received sugar, and, generally, a Bill of Lading will not 
assert that, you will find if you will read it carefully. It will 
say the carrier has received 100 barrels marked "sugar," or 100 
barrels "said to contain sugar," and if it says that on no theory 
whatever can the railroad be made liable. So that here we have 
another risk, and one to some extent unavoidable. I have put 
rather a bald case, which would only arise in case of Fraud, — 
where sand was substituted for sugar, but cases similar in prin- 
ciple arise wherever the kind or quality of the goods is not the 
Bill of Lading would indicate. 

In this connection I will call attention to a form of bill 
known as "Shippers Load and Count Bill." Bills are frequent- 
ly written by the shippers themselves, and only signed by the 
carrier. For instance, a large factory has a spur track, perhaps 
a couple of miles long, — ^the factory is two miles away from 
the station. The goods are loaded into the cars and the cars 
are sealed at the factory, — there is no railroad agent there. 
Then the shipper has a lot of blank Bills of Lading and writes 
them out and takes them to the railroad agent and gets him to 
sign them. The railroad agent never sees the goods; he is lucky 
if he ever sees the cars. He doesn't know what is in them, at 
any rate. Now, in that case, the carrier usually does, and al- 
ways ought to, mark on the bills, "Shippers Load and Count," 
or something equivalent. That means, "The shipper has loaded 
these goods and counted them, and we have no knowledge of 
what is in the cars other than what he tells us." 

Now, the Shippers Load and Count Bill is not a safe bill 
to loan money on; it is not as safe as the other kind. Because, 
on the very face of such bill the carrier says that he knows 
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nothing about the quality or quantity of goods behind the' bill. 
You are confessedly, therefore, taking the shipper's word for 
what is behind the bill. 

A third risk. The shipper may not own the goods. There 
may be goods there in quality and quantity such as the Bill of 
Lading calls for, but the shipper may not own them. Issuing 
a Bill of Lading to a shipper will not g^ve him title to the goods, 
if he did not have title before. If I take A's cotton and ship 
it in my own name, it does not become my cotton. If I sell 
the Bill of Lading, or pledge it, and the bank gets the cotton, 
A can get the cotton back and say, "That was my cotton when 
it was shipped. It is not the shippers's, and never has been, 
and he couldn't give you a good title." 

This is a risk which cannot be avoided. Insofar as you 
take that bill you are acting on your belief that the shipper is 
so far an honest man that he would not ship goods in his name 
which did not belong to him. 

A fourth risk relates to Bills of Lading in sets, and Dupli- 
cate Bills. First, in regard to Bills of Lading in sets. 

Foreign Bills are frequently drawn in sets, and Trans- 
Continental Bills from the West sometimes have been. A set 
of Bills of Lading is like a set of Bills of Exchange. The doc- 
uments are numbered 1, 2 and 3, if there are three parts, which 
is rather a common number, and each one of the parts says that 
this bill is one of a set of three, all of which shall be void as 
soon as one is accomplished. Each of these parts is as much 
an original as the others. The third part is just as good, le- 
gally, as the first. Whoever buys, or advances money on, one 
of these parts first, gets title to the goods. If money is ad- 
vanced on each part, the fellow that advances money first and 
got a part first will prevail over the others, no matter whether 
his part was number three or number one. 

Now, these Bills in Sets have always seemed to me an 
unqualified mischief. They are of very old origin, historically, 
and it is very hard to abolish them as to foreign commerce. 
They are used all over the continent of Europe, and sometimes 
there as many as six parts are issued. They are mischievous 
because of the possibility they afford a dishonest person of bor- 
rowing money on more than one part. Cases of that sort have 
arisen, and one innocent purchaser or the other is sure to be 
defrauded. The only thing that can be done is to refuse to buy 
such a document, or advance money on it, unless all the parts 
are put into your hands. 

If you have contracted to pay money against a Bill of 
Lading, you cannot even refuse to pay until all the parts are 
presented, for it has been held that one who has contracted to 
buy goods and pay the price against Bills of Lading must pay 
as soon as one part is tendered to him. He cannot demand 
them all. 

But if you are under no contract to advance money in 



Digitized by V:»00QIC 



the particular case, you can say that you don't care to advance 
money on one part of a set, that you have got to have all the 
parts or you won't enter into negotiations. And I should, my- 
self, always say that. 

Bills in Sets in domestic commerce are forbidden by the 
Bills of Lading Act. They cannot, therefore, be issued in Mas- 
sachusetts except for foreign commerce. They were not a great 
deal in use, an3rway. 

What are called Duplicate Bills, however, were in use in 
domestic commerce and they have been somewhat confused with 
Bills in Sets. A Duplicate Bill is not, properly, an original 
whereas each part of a set is an original. A Duplicate Bill is 
really a copy, and the purchaser of a Duplicate, even though he 
got it first, would be postponed to the purchaser of the origi- 
nal. It is usual in the Bills of Lading now in use to mark a 
Duplicate Bill of Lading as such, and the Bills of Lading Act, 
to which I have alluded several times, requires that Duplicate 
Bills of Lading shall be so marked. But this, again, can only 
affect Bills of Lading issued in Massachusetts, or issued in some 
state where that law is in force. As to Duplicate Bills, the moral 
is, don't advance any money in them; demand the original. 

The fifth risk relates' to what are called "Spent Bills," or 
"Partially Spent Bills." A Spent Bill is one on which the goods 
have been delivered. A bank in Baltimore, four or five years 
ago, was defrauded out of $80,000.00 or so by the use of these 
Spent Bills. The carrier in that case did not take up the bills 
when the goods were delivered to the consignee, or the holder 
of the bill. The carrier demanded sight of the bills, and then 
gave the goods up, and left the Bills of Lading outstanding in 
the hands of the holder. 

Now, a Bill of Lading, unlike a Bill of Exchange, has no 
date of maturity. It, therefore, on the face of it, is as good to- 
morrow as today, next week as last week. Of course, the date 
of the Bill of Lading, stating when the goods were received, if 
very remote, may cause suspicion, but there is no fixed time with- 
in which goods will go through a given distance by rail, and, 
therefore, there is no fixed time at which such a bill is dis- 
credited, and, consequently, it is not difficult for the holder of 
such a document to get money on it after the goods have al- 
ready been delivered. 

The custom of carriers, and the law, requires carriers to 
take up Order Bills, and the terms of the Order Bills in use so 
state. Consequently, if an Order Bill is thus left outstanding 
by a carrier after the goods have been delivered, and that bill 
is negotiated for value, the holder of it, though he cannot get 
any goods if there were no goods behind the bill when he bought 
it, can hold the carrier liable for deceiving him into the belief 
that goods were behind this Bill of Lading. This gives sufficient 
protection as to Order Bills. 

This is, perhaps, a good place to emphasize again the dan- 
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ger of taking Straight Bills. It is not the duty of the carrier, 
by custom or law, to take up Straight Bills after the goods 
have been delivered, and, therefore, one who advances money 
on a Straight Bill after the goods have been delivered would 
get no goods and would get no redress against the carrier, for 
die carrier did nothing improper in leaving this Straight Bill 
outstanding after delivering the goods. 

In this Maryland case, as a matter of fact, many of the 
bills were Straight Bills, and as to these the bank had no redress 
whatever against the carrier. 

A situation that has not as yet given rise to any consid- 
erable fraud, so far as I know, and yet there is a possibility that 
it should, is what arises under what may be called "Partially 
Spent Bills." Goods are frequently delivered a portion at a 
time by the carrier. Now, suppose an outstanding Negotiable 
Bill, and half the goods were delivered by the carrier. It would 
not be proper for the carrier to take up the bill altogether, be- 
cause the holder would still have some rights under it. On the 
other hand, if the bill is left outstanding, in the original form, 
the holder may be enabled to deceive a third person into the be- 
lief that he still has in the hands of the railroad all the goods 
specified in the Bill of Lading. What the carrier should do is 
to note on the Bill of Lading the partial delivery, so that any- 
one who takes it will know that it no longer represents all the 
goods which it originally represented. 

By the Bills of Lading Statute, a railroad is made liable 
for failure to do this, in the case of an Order Bill. 

There is still another risk, — ^number six. The goods may 
be perishable, or, if not perishable, they may have been injured 
or destroyed on the road. Here is a case where the goods in 
quantity and quality were just as the Bill of Lading states, at 
the time they were shipped, but they have ceased to be of that 
quality. As to certain kinds of destruction or injury, this risk 
may be covered by demanding an insurance policy as well as the 
Bill of Lading, and as to other kinds of goods, as Perishable 
Goods, that usually will be a risk apparent to the mind of any- 
one who lends money on the bill. It is obvious that it is not so 
safe to lend money on a shipment of bananas as on a shipment 
of coal. 

The seventh risk is this: The person transferring the Bill 
of Ladng may not own it. That leads me again to emphasize 
the distinction between Negotiable and Non-Negotiable or 
Straight Bills. If you are dealing with a Straight Bill, and the 
person who gives it to you does not own it, you get nothing. 
In the case of a Negotiable Bill, however, it is otherwise, if the 
bill is properly indorsed. This is made clear by the Bills of 
Lading Statute. It was a matter of much dispute at Common 
Law, aside from the statute, whether even an Order Bill of Lad- 
ing could properly be called a Negotiable Bill, but under the 
statute this is settled, and there is no longer any doubt in this 
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state that an Order Bill is negotiable. Let us see what is meant 
by "Negotiable." 

"Negotiable" means more than "Assignable," or "Salable." 
A horse may be sold, and, moreover, when a horse is sold to a 
bona fide purchaser who pays for him or advances money on 
him, it will cut off any equitable rights to the horse. If the 
seller or pledger of the horse had the legal title, even though he 
had procured the title by fraud, for instance, the pledgee or 
buyer of the horse would get an indefeasible title, and the de- 
frauded person cannot assert his right. But, we don't speak of 
a horse as being negotiable. 

Bills of Lading and Negotiable Paper generally have this 
same incident as the horse and other property, but they have 
one thing more. Thus, the person who seems to be the owner 
of a Negotiable Paper may give a good title to a purchaser, 
whereas a person who only seems to have the legal title to a 
horse cannot. Now, by one who seems to be the owner of a 
Negotiable Bill of Lading, or of a Negotiable Promissory Note, 
for that matter, I mean one who has the possession of such an 
instrument, either payable to his order or indorsed to him, or 
indorsed in blank by the person to whose order it is payable or 
payable to bearer. In any of these cases, it doesn't matter what 
his rights actually are, as between himself and somebody else. 
He may have picked the document up in the street, but still he 
can give a good title to it, if it is negotiable and in such form as 
I have spoken of. The consignee of the Bill of Lading is like 
the payee of a promissory note. 

Accordingly, this risk about the person transferring the 
Bill of Lading not being the owner of it is not a serious one, 
it is not a real one at alj, if you don't take any Bill of Lading 
except a yellow bill, — an Order Bill, — and make sure that the 
person from whom you receive it is either the person to whom 
it is made out as consignee or else that there is a genuine blank 
indorsement upon it. 

In regard to indorsement, I may interpolate here that the 
indorser of a Bill of Lading differs from the indorser of or- 
dinary Negotiable Paper in that he incurs nobliability as a 
promisor. When the payee of a note indorses it, he is doing a 
double thing. He is transferring title to the paper, and he is 
also promising to pay if the party primarily liable fails to do so 
at maturity. The indorser of a Bill of Lading is doing only 
one of these things. He is only transferring title to the docu- 
ment; he is not agreeing to be liable if it is not honored. 

By the Bills of Lading Act it is provided, — and this is ef- 
fectual as to bills issued in Massachusetts, at any rate that Ne- 
gotiable Bills of Lading must not be marked "Non-negotiable," 
and Non-Negotiable, or Straight Bills, must be so marked. This 
makes it even clearer than the different colored paper the kind 
of bill on which a bank ought to advance money. 

If an Order Bill is marked "Non-negotiable," which was 
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a very common practice of the railroads prior to the use of the 
Uniform Bills of Lading, and which is still a common practice 
with some of the southern railroads, which have not adopted 
the Uniform Bill of Lading, represents a very troublesome case. 
The words "non-negotiable" stamped across the bill really con- 
tradict the words "order of" printed in before the name of the 
consignee, and it is unsettled, as a matter of law, what the status 
of such a bill is. It is not a safe bill to deal with; that is certain. 
One final danger that I shall allude to, — the eighth — is 
the bill may be forged or altered. This risk is, perhaps, no 
greater, but certainly no less, than in regard to other negotiable 
instruments. It has been a good deal greater than in the case 
of other negotiable paper, because of the careless way in which 
Order Bills of Lading were made out by the railroad. They 
were written in pencil, often, and a Bill of Lading stating that 
goods were consigned to A might have the words "order of," or 
"or order;" written in before or after the name of A, without 
the least difficulty. There was plenty of space, and there was 
nothing to prevent it, and that was one way in which the Balti- 
more case that I mentioned was made possible. Some of the 
Bills of Lading were Straight Bills, to which the words "Or or- 
der" had been added by the fraudulent holder of them. 

In the Uniform Bill of Lading, the form now in use 
throughout most of the United States, the bill is not so easily 
altered. It is impossible to alter a Straight Bill into an Order 
Bill, because the words "order of" are printed in the Order Bill 
before the black for the name of the consignee, and because of 
the color of the bill. 

If you should get a forged bill, of course you get a null- 
ity. It does not apply to any goods, and the carrier is not liable. 
If you get an altered bill, you get a bill that is, in legal effect, 
just the same as if no alteration had been made. The alteration 
is void, and the Bill of Lading is otherwise good. 

That rule is different in regard to altered Bills of Lading 
from what it is in regard to altered bills and notes. An altered 
negotiable Bill of Exchange or Note is void because of the alter- 
ation, but in a Bill of Lading it is only the alteration that is 
void, and the Bill of Lading is good, but must be read as if it had 
not been altered. 

I now come to the portion of the hour which I devote to 
questions. There are one or two presented to me here. 

The first is: "Will you kindly define again the term 
"liquidated claim?" 

A liquidated claim is one for a certain amount. If I loan 
you $10.00, I have a liquidated claim for $10.00 against you. If 
I contract with you to do certain work, for which you agree to 
pay me $10.00, I have a liquidated claim. If you come to me as 
a lawyer and ask me to do certain work, and nothing is said 
about my charge, or I say that I will make a reasonable charge, 
my claim is unliquidated. What is fair or reasonable is nothing 
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fixed; it is something that must be arrived at otherwise than 
by mere calculation. . A liquidated claim anybody, by mere 
arithmetic, can always tell the amount of when given the facts. 

The other question is in regard to Bills of Lading. I am 
not quite sure that I get the full facts in this case. There is a 
memorandum of sale by A. B. & Co. to S. & J., and S. & J. sign 
on this memorandum that they accept it; that is, they agree 
that these goods have been sold to them on certain terms. 
There is attached a Bill of. Lading which is to shipper's order 
and is indorsed by shipper. Now, I am asked, what is the legal 
effect of that memorandum on the Bill of Lading, and what is 
the effect of the Bill of Lading? 

The effect of the Bill of Lading is, according to the prin- 
ciples we have had stated last week and this week, this: The 
Bill of Lading, being to the shipper's order, retains title in the 
shipper when it is taken out. Then " it is indorsed by the ship- 
per. If the shipper indorses and delivers it, that transfers title 
to the person to whom the Bill of Lading is delivered. If that 
Bill of Lading, in that form, were lost, picked up on the street 
and sold to anyone, it would transfer title to him. Therefore, it 
is not necessary, in order to transfer title to the goods, that there 
should be this memorandum in regard to selling certain cotton, 
accepted by the buyer. 

That memorandum is only important as showing the 
terms of the sale, not for the purpose of transferring title. You 
cannot transfer title to goods for which an Order Bill of Lading 
is outstanding, except by the Bill of Lading itself. 

Take this case: Suppose goods have been shipped, and 
an Order Bill of Lading issued to the shipper. The shipper 
then gives a Bill of Sale to someone for value, saying, "I sell 
you for the following consideration the goods shipped on such 
and such a day." Then, afterwards, the shipper sells the Bill 
of Lading to another person. That person who purchases the 
Bill of Lading, though he purchase it after the man advanced 
money on the Bill of Sale, will get and keep the goods as against 
the man with the Bill of Sale. I am not sure but that in this 
particular case there was some subsequent banking transaction 
as to which inquiry was intended. 
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QUESTION: 

The point I had in mind was that the bank when it takes 
the Bill of Lading from A. B. & Co. knows from the memoran- 
dum that those goods were sold to S. J. & Co. Does this 
charge the bank with a duty to S. J. & Co.? 

ANSWER: 

Of course, if there is anything in this memorandum that 
shows that the buyer is not acting rightfully in transferring 
the Bill of Lading, then the bank will not be a purchaser for 
value without notice, and all rights of one who pays money on 
negotiable paper of any kind depend upon his being a bona fide 
purchased for value without notice. Now, is there anything here 
that shows that the bank is doing something inconsistent with 
the rights of the buyer? I should say not. It does not appear 
that the buyer has paid the price for the goods. That being 
so, the seller has a right to hold the actual possession of the Bill 
of Lading, with all the rights to the goods, until the goods are 
paid for, and the bank may succeed to his rights. He may 
rightfully give to the bank the right that he has to hold the 
goods, until the price is paid. 

The only effect of the notice on the bank would be that 
when the buyer pays the price as indicated by this memoran- 
dum, if that price is tendered to the bank, the bank must sur- 
render the Bill of Lading to the buyer. 

I should say it would be a prudent thing for the bank to 
notify the buyer that it held the Bill of Lading and would re- 
ceive payment from him, because it would not be well to have 
the buyer pay the price to the seller and then assert a claim 
that he did not know the bank was holding this Bill of Lading 
and that he had discharged his debt, as the bank might have 
known he would discharge it, by paying the seller, and now he 
ought to have the Bill of Lading. But if the bank notified the 
buyer it would be perfectly safe. 

QUESTION: 

By what authority was the Uniform Bill of Lading au- 
thorized ? 

ANSWER : 

It was recommended by the Interstate Commerce Com- 
mission. The commission felt grave doubt whether it had legal 
authority absolutely to compel the railroads to adopt a Uniform 
Bill of Lading, but it had no doubt of its power to recommend 
the use of that bill, and the attitude of most railroads Is that 
they want to keep on pleasant terms with the Interstite Com- 
merce Commission. Consequently, most railroads havf f4ppted 
it. 
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QUESTION: 

If the commission had the power to compel the adoption 
of a Uniform Bill of Lading, would it also have power to make 
regulations concerning its use? 

ANSWER: 

No. It could make certain kinds of regulations as to 
the way the Bills of Lading should be issued, but it could not 
say "You shall be liable to persons thus and so if you don't /do 
this." That is a matter of legislation, either by the states or by 
Congress. Congress might have power as to Interstate ship- 
ments and the State Legislatures would have power as to other 
shipments to do that. But it is not a matter that could be 
dealt with by the commission. 

QUESTION: 

Have efforts been made to have Congress pass a Uniform 
Bill? 

ANSWER: 

Yes. The American Bankers' Association have, for sev- 
eral years, had a bill before Congress relating to Interstate 
shipments, a bill which I was partly concerned in drawing. 
That bill was passed by the lower house of Congress last spring, 
and it is now pending before the Senate and will be pressed 
for passage this coming winter. 

QUESTION: 

Doesn't the Negotiable Instruments Law say that a Ne- 
gotiable Instrument must be a promise to pay money, or an or- 
der for money? 

ANSWER: 

Yes, but that means a Negotiable Instrument within the 
terms of that law. A Bill of Lading, therefore, is not within 
the terms of the Negotiable Instruments Law, but when a new 
statute says that an Order Bill shall be negotiable, of course it 
makes one thing more negotiable. There is no doubt that a Bill 
of Lading is not within the terms Negotiable Instruments Law. 
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Xecture Vline 

Marebott0e Heceipte 

B00i0nment anb Beeumption of S)ebt0 

I went rather fully in last week's lecture, and in the lecture 
of the week before, into the subject of Bills of Lading, and, because 
I did so, it will not be necessary to say so much as I otherwise 
should on the subject of Warehouse Receipts. 

A Warehuose Receipt is, from a legal standpoint, almost ex- 
actly analogous to a Bill of Lading. A Carrier and a Warehouse- 
man are both what are called by the law "Bailees." 

A Bill of Lading is an acknowledgment by the Carrier that 
it holds a bailment for the purpose of transportation and delivery 
to someone, called the "consignee," who may be the same person 
as the shipper, or not. 

Similarly, a Warehouse Receipt is an acknowledgment by 
the Warehouseman that he holds* certain goods for storage and re- 
delivery. A Warehouse Receipt might provide that the goods had 
been received from A to be delivered to, B, in which case it would 
be just like consignor and consignee. Ordinarily, however, a Ware- 
house Receipt provides simply for redelivery to the person who 
deposited the goods, and in that respect it is just like a Bill of Lading 
where the consignee is the same person as the consignor, — ^as where 
the shipment is from A to be redelivered to A, or to the Order of A. 

Accordingly, the same rules that we have discussed in con- 
nection with Bills of Lading are, in general, applicable to Ware- 
house Receipts. 

The great distinction between Order Bills of Lading and 
Straight Bills of Lading finds an exact analogy in the case of Ware- 
house Receipts. A Warehouse Receipt to Order is negotiable. A 
Warehouse Receipt which simply promises to redeliver the goods to 
the depositor himself, without saying "to his Order," is not nego- 
tiable. 

Similarly, just as a Carrier may, without liability, deliver up 
goods on a Straight Bill of Lading without requiring the surrender 
of the Bill of Lading, so a Warehouseman may surrender the goods 
deposited on a Straight Warehouse Receipt, — a non-negotiable 
Warehouse Receipt— without requiring the surrender of the Receipt, 
and in each case, if the Warehouseman or Carrier does not require 
the surrender of a negotiable document to Order, before surrender- 
ing the goods, he will be liable to anyone who may subsequently 
purchase the document supposing it to be perfectly valid. 
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A Warehouse Receipt, even less than a Bill of Lading, has 
any date of maturity. The fact that a Bill of Lading is very old 
may arouse suspicion, but the fact that a Warehouse Receipt is 
pretty old need not arouse any suspicion, for frequently goods are 
in storage a long time. 

An Order Warehouse Receipt is not necessarily distinguished 
from a Straight Receipt by the color of the paper. There is no law 
or recommendation that requires Warehousemen to make, such dis- 
tinction nor is there anything requiring different Warehousemen 
to use the same form of receipt, and, in fact, they do not use the 
same form of receipt. 

A Warehouse Receipt is, ordinarily, a much simpler docu- 
ment than a Bill of Lading, so far as the terms and conditions con- 
tained in it are concerned. But this makes no difference in regard 
to the ownership of the goods or the use of the document as security. 
It only affects the rights of the depositor or shipper, as against the 
Warehouseman or Carrier, and that is something that one who 
parchases a Bi,ll of Lading or Warehouse Receipt, or advances 
money thereon, is not much interested in. He is interested, rather, 
in becoming the owner of the goods being behind the document. 
That is all he cares about. 

There is one kind of Receipt that is used somewhat in busi- 
ness, which has been a good deal criticized, and, I think, rightfully. 
That is, what is called an "Open Receipt." Frequently a man doing 
business with warehoused goods wants to deposit the goods as he 
buys them, put in others, and keep a changing stock of goods in the 
warehouse. He also wants to borrow money. The difficulty that 
he meets with is this : If he gets a Warehouse Receipt negotiable 
in form for his first lot of goods, and borrows money on it, then 
he cannot deal with those goods without getting back that receipt, 
for the Warehouseman ought not to allow the surrender of the goods 
without getting the negotiable receipt. 

To meet that difficulty, these Open Receipts have been de- 
vised, which simply call for so many Bales of Cotton, so many Bales 
of Burlap or Bushels of Grain, and the idea of these receipts is that 
the Warehouseman does not state that he has any particular goods 
of the kind on storage, but that he has some goods of that kind on 
storage, and that he will get other goods of the same sort in their 
nlace if he lets these go. Thus, when the depositor wants to get his 
goods out, the Warehouseman lets him take them, provided he sub- 
stitutes others equal in amount and of the same sort. 

The danger in that sort of thing is this : It opens an oppor- 
tunity for Fraud. If the Warehouseman is going to let th?se goods 
so he probably does not make any careful examination of the goods 
that are to be put in in their place, to make sure that they are just 
as valuable as the first lot, and if a bank that loaned money on the 
^Varehouse Receipt has inspected the first lot of goods and found 
them satisfactory collateral, it may find later, that it only has as 
collateral a lot of goods of the same general description, perhaps, but 
of much less value. 
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Therefore, it seems to me, on a Warehouse Receipt, the lender 
would always do well to make sure that the Warehouseman acknow- 
ledges the receipt of and promises the redelivery of specific goods, 
as opposed to so many goods of a certain kind. The receipt should 
represent so many Bales of Cotton, marked so and so; not simply 
an indefinite number of Bales of Cotton of a certain kind. Where 
^oods are strictly fungible as grain or oil, this is not so important. 

That sort of thing is something that cannot very well happen 
in regard to Bills of Lading, because ordinarily it is not practicable 
to change the goods under a Bill of Lading while the goods are being 
transported. 

The risks of loaning on Warehouse Receipts, even on Order 
V/arehouse Receipts, are, in general, the same as the risks in loan- 
ing on Bills of Lading. I will run over, hastily, the risks that I 
spoke of in connection with Bills of Lading, and note how they apply 
to Warehouse Receipts. * 

First, just as in the case of Bills of Lading, the Warehouse 
Receipt may have been fradulently issued, when no goods were de- 
posited, or the goods had not yet been deposited. In fact, there 
has not been as much fraud of that sort in connection with Ware- 
housemen as in connection with railroads. I suppose that one rea- 
son for that is that in the case of railroads there are an enormous 
number of railroad agents scattered about the country, of slight re- 
sponsibility, and with slight over^ght, whereas in a warehouse the 
clerks who issue receipts are more responsible persons, and more 
directly under the immediate oversight of their principal. 

The second risk, as to the Quality of the Goods, likewise 
exists in the same way as in the case of Bills of Lading, but it is 
more easy for a bank or person buying or loaning money on a 
Warehouse Receipt to make inspection of the qualitjr of the goods, 
and satisfy itself, or himself, that the quality is all right, for Ware- 
house Receipts are more commonly used as collateral, and as the 
subject matter of purchase, in the city where the goods are deposited, 
so that inspection of the good& is possible, whereas in the case of 
Hills of Lading they are not in a place where they may be inspected. 

The third risk. Ownership of The Goods at The Time They 
Were Deposited, is just the same. The depositor may not own the 
goods, and, if so, the Warehouse Receipt will give no right to them. 

The fourth risk I alluded to. Bills of Lading In Sets, does not 
exist in regard to Warehouse Receipts. Warehouse Receipts are 
never issued in sets, and if a duplicate is issued it is required by law 
to state on its face that it is a duplicate, and, of course, a duplicate 
is only a copy, and nothing should be loaned on a duplicate and it 
should not be purchased. 

The risk in regard to Spent Warehouse Receipts ; that is, re- 
ceipts left outstanding by the Warehouseman after delivery of the 
goods, is the same as in the case of Bills of Lading. Of course, a 
purchaser of a spent negotiable receipt can sue the Warehouseman, 
but he cannot get any goods; he can simply hold the Warehouse- 
man liable for damages. 
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And here a little difference in the situation between a Carrier 
and a Warehouseman is to be noted. A Carrier is substantially 
always responsible financially. That we assume without much dis- 
cussion or doubt. But a Warehouseman may not be. A Warehouse-^ 
man is like anybody else in business, perhaps in a small way of busi- 
ness, and he may not be able to respond to a large liability in 
damages. 

The sixth risk, that the goods may perish or be destroyed, 
is the same in both cases ; that is, it applies the same in the case of 
Warehouse Receipts as Bills of Lading. 

The seventh risk, that the person you buy the Warehouse 
Receipt from may not be the owner of it, is, perhaps, a little greater 
in the. case of a Warehouse Receipt than in the case of a Bill of 
Lading, for this reason : 

A Bill of Lading; that is, a Domestic Bill of Lading issued 
in Massachusetts and running to Order, is,* as I said last week, com- 
pletely negotiable. Even a thief or a finder can give a good title to 
a bona fide purchaser. The Statute regarding Warehouse Receipts 
does not go quite so far. It provides that anyone entrusted with a 
Warehouse Receipt running to Order can give a good title, even 
though he is violating the terms of the trust, but an out and out 
thief, or a finder, could not give title to a Warehouse Receipt, even 
an Order one. 

But, one entrusted with a Warehouse Receipt can, so it is 
important to observe that one who holds such a document for 
collateral must not entrust it, even temporarily, to anyone, with- 
out something written or stamped on it indicating that it is held 
as collateral by the lender. 

The final risk that I spoke of, the possible forgery or alter- 
ation of the document is the same in regard to Warehouse Receipts 
as in regard to Bills of Lading. 

One of the risks that holders of Bills of Lading and Ware- 
house Receipts were formerly subject to has been done away with 
by Statute in this State, and that is, the possible attachment or 
seizure of the goods by a creditor of the person to whom they be- 
long. 

Suppose goods shipped to the Order of A, or suppose goods 
deposited by A to his Order in a warehouse. A creditor of A has 
^rmerly beep allowed to seize those goods by legal attachment, 
or levy of execution, and then someone who, perhaps subsequently, 
advanced money on or bought that Bill of Lading or that Ware- 
house Receipt from A would find that the goods had been taken 
away from under it by the creditor. 

Now, by Statute, in this State, no attachment or seizure on 
oxecution of goods behind a Negotiable Bill of Lading or Ware- 
house Receipt is allowed, unless the Bill of Lading or Warehouse 
Receipt is itself first gotten up by the creditor, or its negotiation 
enjoined, so that no innocent purchaser can thereafter suffer by 
advancing money upon it. r t, j 

Similarly, an unpaid seller was, at Common Law, allowed to 
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stop goods In Transitu, as the term is, even though an Order Bil! 
nvas outstanding, and the same right was allowed in the case of 
Warehousemen, even though an Order Warehouse Receipt was out- 
standing. That is now forbidden. Stoppage in Transitu by unpaid 
seller is not allowed jvhen an Order Document is outstanding. 

This is a pretty important safeguarding of these documents, 
which has been made by Statute in recent years, for perhaps the 
risk of seizure by creditors was a greater one than any of the other 
risks to which I have alluded. If you get an Order document, that 
i-isk no longer exists in this State. 

So much for Warehouse Receipts as collateral, and as the suV^- 
ject of purchase and sale. 

Another kind of security, or support of purchase and sale or 
loaning of money, is an Assignment of a Claim, — ^an assignment of 
a right of action for money. 

A has $1,000 due him from B. He assigns that right which 
he has against B, either as security, or to a purchaser. What is the 
effect of that? This claim, unlike the things that we have hitherto 
been talking about, is a purely intangible right. A is entitled to 
?1,000 from B, it is true, but they are not any specific $1,000; any 
$1,000 that B can get will satisfy the claim. The right is just the 
fcame legally whether B has any $1,000 or not. This is what th » 
Common Law called a "Chose in Action ;" that is, a Right of Action. 
It is distinguished from tangible property, which was called a Chose 
in Possession at Common Law, — something of which one could 
.^9ke tangible possession. 

Now, title to Choses in Possession may be transferred by the 
means which we have previously considered, but it was a maxim 
of the Common Law that a Chose in Action was not assignable. 
That meant that if B owed A money, A could not make B owe C the 
money by simply assigning the claim to C. That was because in 
a Chose in Action there were always two parties to the thing. A 
was not the only person interested in that debt from B ; B was also 
Interested, as debtor, it is true, but still he could say, "My obli- 
gation is to A, not to anybody else. I do not choose to owe an obli- 
gation to C without my assent." 

That has been got around, to some extent, in this way. Al- 
though A could not make C the real creditor of B, he could appoint 
C his agent to collect from B the money due A, as A's attorney. He 
could give C a power of attorney and then say, "Having collected 
the money as my agent, you may keep it for yourself." That is the 
real legal analysis of an assignment of a claim. It is an agency on 
the part of the real creditor to collect the money, with a right to 
keep it when he has collected it, and this agency and right to keep 
is implied, though not in terms stated, wherever an assignment is 
made. 

Now, to some extent, this produces the same legal result as 
if C were made the real creditor of B, but to some extent it does 
not produce that effect, and that is why it is still important to ob- 
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jiecyc dMt C is teaUy only the authorized agent of A to collect that 
claxoL 

This is true even though C is allowed by Statute, as he is in 
most States, to collect that claim of A's from B in his, C's, own 
name.. The importance of remembering that C is really only the 
agent with power to collect and keep the money may be illustrated 
by some pa(rticular cases. 

Suppose the debtor, B, pays A after A has assigned to C. 
If C was really B's creditor the payment to A could not discharge 
the debt. But, as a matter of factj if B pays A, in ignorance of the 
assignment, the payment will discharge the debt, and C will get 
nothing from B. It is essential that B should make the payment to 
A in ignorance of the assignment to C, because if B knows of the 
assignment, then he knows that although A may have the legal 
cause of action, strictly, yet really the money ought to go to C, who 
has been appointed agent and who, has power to keep the money, 
and who has given value for the assignment, and, accordingly, B 
would be liable over again to C if, with knowledge of the assign- 
ment, he paid A. 

But, if B pays A in ignorance of the rights of C, the debt is 
discharged by the payment to A. Further, B may have some count- 
er claim or set off against A. If he has a counter claim or set off 
existing at the time of the assignment, he may set it up against C 
when C tries to collect the claim. That shows that the claim that 
C is trying to collect is really A's claim ; not his own. 

If he had a cljtim of his own, strictly speaking, B could not 
set up a claim against A as a set off. 

Not only may B set off claims which he had against A at the 
time A assigned the claim to C, but B may also set off any claim 
which he subsequently acquires against A previous to the time that 
he, B, gets notice of the assignment to C. 

It is important, then, to give notice to B, if you are in the 
position of C. Or, to put it in another way, anyone who buys or 
toans money on a claim of this intangible character must immedi- 
ately give notice to the debtor, "I have bought this claim against 
you, and you must pay me only, and look to me in regard to any 
dealings in regard to the matter." 

Another thing that arises in cases of assignment of claims, 
and which also shows that the original owner of the claim is strictly 
the owner always, until it is discharged, is the case of two assignees 
of the same claim. 

Suppose I sell my horse, first to A and then to B. A becomes 
owner of the horse ; B gets nothing, unless A loses his right by fail- 
ing to take delivery of the horse and B does get delivery. But, as 
the situation is where neither party gets delivery, or where A gets 
delivery, A has the horse and B has nothing. 

Compare that with the assignment of a claim. A assigns his 
claim first to C and then to D, and D, being more energetic than C, 
gets the claim and keeps it. C cannot get it away. C was simply 
an agent to collect the money, and D was another agent to collect 
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the money. A might appoint a dozen agefrts to collect the mosey. 
ll would be fraudulent to do it, but not one of them would be the 
owner of the property until he got it, and the first one that got the 
money, as he was acting under the authority of the real original 
creditor A, would keep the money, and nobody could take it away 
from him. 

If, however, C, the first assignee, gave notice to B that he 
was the assignee of the claim against him, that would fix C's rights, 
because B would not thereafter be justified in paying D, the sub- 
sequent assignee, although if B did pay the subsequent assignee, 
then the subsequent assignee would hold, just as if no notice had 
been given to B. B would be liable over again, because he had done 
an unric^fhteous thing in paying the s.*cond agent when he knew that 
C was the first assignee and the agent who ought to be paid. 

Here again, therefore, it is of vital importance to give notice, 
if you are the assignee of a claim, for, unless you give notice, some 
subsequent assignee may get in ahead of you. 

Not only must you give notice, but a good thing to do, if you 
can, is, to make what is called a "Novation" with the debtor B. A 
Novation is the substitution of a new contract for an old one. If B 
makes a promise directly to C to pay him in satisfaction of the claim 
which A formerly had, that new promise by B to C in satisfaction 
oi the old claim will operate both as a discharge of the old claim 
and the creation of a new contract between B and C ; and, if C once 
gets an original new contract between himself and B, that is there- 
after unassailable; nobody but himself can discharge that new con- 
tractual right. 

Somewhat analogous to the assignment of claims is the As- 
sumption of Debts, or, I should rather say, it is the converse. The 
Assumption of Debts is not an uncommon thing. It occurs most 
commonly in two sorts of cases : 

(1) Cases of Partnership, 

(2) Cases of Mortgages. 

In Partnership Law, where an old firm is succeeded by a new 
firm it is the regular course of business for the new firm to assume 
the debts of the old firm. What is the effect of that? Here, again, 
we are met by the non-assignabilitv of Choses in Action. They can 
no more be assigned at the debtor s end, which is what assumption 
of debts is, than they can be assigned at the creditor's end, which 
is what the assignment of claims purports to be. 

When the new firm assumes the debts of the old firm, that 
does not release the members of the old partnership. They still re- 
main liable to the old creditors of the firm. They cannot help it; 
they cannot get out of that indebtedness without the assent of the 
other party to it; namely, the creditors. 

If that were permissible, we should alt get our office boys 
to assume our debts. It would not trouble the office boys, and it 
would relieve us. But the creditors have got to assent to that sent 
of thine. 

Nevertheless, assumption of the debts by the new firm is not 
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idle language ; it has a very important effect, though it does not have 
the eflFect of making the new firm the real debtors. It does make a 
contract between the new firm and the old firm that the new firm 
will discharge those debts. Accordingly, if the creditors sue, as 
they have a right to sue, the members of the old firm, after satis- 
fying that liability the members of the old firm can sue the mem- 
bers of the new firm for reimbursement, and say, "You promised, 
for a good consideration, to assume this indebtedness, and you ought 
to have discharged it. You did not discharge it, and we were sued 
and had to pay ; now you have got to pay back to us," and the new 
firm will have to pay. 

Here, too, it is possible for a novation to arise, and a novation 
very frequently is created by the creditors assenting to take the 
new firm as a debtor instead of the old firm. If the creditors assent 
to do that, then the old firm is discharged from liability, and the new 
firm becomes directly liable to the creditors. 

The assumption of mortgages goes on just the same principle. 
I mortgage my house to A, and afterwards I want to sell my house. 
I cannot pay the mortgage, I haven't the money. I want to sell it 
subject to the mortgage. If I sell it simply "Subject to the mort- 
gage," then the purchaser gets the house with a mortgage on it, but 
the purchaser is not bound to anybody to pay that mortgage. He 
is not liable to me nor to the mortgagee. A, who loaned the money. 
A can foreclose the mortgage and sell the house on foreclosure sale, 
if the mortgage is not paid, but the purchaser, though he may lose 
the house if the mortgage is not paid, cannot be compelled to pay 
any deficiency, nor to pay the mortgage at all. 

Suppose, however, he does more than buy the house subject 
to the mortgage. Suppose he buys the property subject to the mort- 
gage, and assumes and agrees to pay the mortgage. This situation 
is like the partnership case. Though he has agreed to pay the mort- 
gage, yet the mortgagee cannot sue him, because his promise is to 
me, who sold him the house, the original mortgagor, and I, though 
I have sold the house, am still liable on my mortgage note to the 
mortgagee, and may be sued for the mortgage debt. But if I am 
sued, in this case, as the purchaser of the house has agreed to assume 
payment of the debt, I can sue him for any damages I may suffer 
because he has failed to pay the debt. 

These illustrations of Partnership and Mortgage debts are 
simply illustrations. The same principle is applicable where any in- 
debtedness is assumed. A person who assumes and agrees to pay 
a debt is liable to the person to whom he promised, that is, the debtor, 
but he is not liable directly to the creditor. The creditor must sue 
the original debtor and collect that way, and, therefore, the original 
debtor, when he has had to pay, can collect from the man who 
promised him that he would assume and pay the debt. 

To avoid misapprehension, I should say that law of Massa- 
chusetts, which is what I have stated differs somewhat in regard 
to these matters from the law of New York and some other states. 
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QUESTION: 

What is the nature of the agreement that would be drawn up 
in the case of a purchaser of the equity of a piece of property assum- 
ing the mortgage? 

ANSWER: 

It would be in the deed of conveyance, ordinarily. The man 
who sells the equity makes the deed just as if he were selling un- 
mortgaged property. Then, after the description, comes, "This pro- 
perty is subject to a mortgage (which is described) which the grantee 
assumes and agrees to pay." If you are selling equities you would 
be glad to have that put in ; if you are buying equities it is just as 
well not to have it. 

QUESTION: 
Is it safe for a debtor to disregard a notice of the assignment 
of the claim, and stand on his rights? 

ANSWER: 
No, it is not safe. 

QUESTION : 
Can a partner revoke the authority of another partner? 

ANSWER: 
No. the ordinary rights of a partner are fixed, either by the 
partnership articles or, in the absence of something settling the 
matter in the partnership articles, by partnership law, and those 
rights remain. If the partnership articles say that one partner may 
do thus and so, while the partnership articles are in force he has a 
right to do that, and the other partners cannot stop him. 

QUESTION: 

What is the position of a creditor who has done business with 
a body of men who have associated themselves as a firm and done 
business as a firm for a number of years, without any partnership 
agreement ? 

ANSWER: 

They are partners, as to him. It is possible to have a part- 
nership without having any written articles. An oral agreement 
is enough, and even the implication of agreement from doing busi- 
ness together jointly as if they were partners will create a partner- 
ship contract between the parties themselves, and even more so as to 
third persons. 

QUESTION: 

In regard to Open Warehouse Receipts. Suppose the goods 
are what are called "Fungible." It has to be an Open Receipt then, 
doesn't it? 

ANSWER: 

Yes, in regard to Fungible Goods that are stored, as grain is 
stored, mixed with other grain. Of course, if the grain were stored 
in separate bins the Receipt needn't be Open. But ordinarily grain 
receipts would be Open. 
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QUESTION: 
But they would specify a certain grade, I suppose? 

ANSWER: 
Yes, the danger in the transaction comes from extending 
this rather convenient practice which exists in regard to grain 
to other articles which are not in their nature fungible, and 
where the opportunity to substitute things of inferior quality 
does exist. There was a leading case in New York where Bur- 
lap was the article stored and was the subject of substitution. 
Burlap is not really in its nature fungible, and when parties treat 
it as such they run a certain risk. You may find that you have 
not got as good stuff later as you had originally. 

QUESTION : 
If a man who has mortgaged his house goes into bank- 
ruptcy, can creditors expect to get anything out of that house? 

ANSWER: 
Creditors will get the equity, unless he is married, in which 
case Airs. Bankrupt will have her dower interest before the 
creditors get anything. 

QUESTION: 
You spoke of a Statute that requires an injunction against 
negotiation. Could an injunction be issued if it was not known 
where that Bill of Lading or Warehouse Receipt was? 

ANSWER: 

No. You have got to get hold of the person and get him 
before the Court. Otherwise you cannot get the injunction. 
You have got to locate the document, so that you virtually get 
that nailed down safe. That is also so in regard to stock cer- 
tificates. They are practically in the same class. 

QUESTION: 
How can partial delivery be made against Warehouse 
Receipts? Can it be made against anything but Straight Re- 
ceipts? 

ANSWER: 
Partial delivery ought not to be made on an order receipt 
without noting on the receipt that partial delivery has been 
made, so that a Warehouseman, I should say, would be liable 
to an innocent purchaser of the receipt who was deceived, if he 
had made partial delivery without so indicating on the receipt. 

QUESTION: 
If the Warehouseman made partial delivery against an 
Order Receipt on the assumption that the party giving the or- 
der, — perhaps giving a written order against the Receipt — had 
indorsed it on the Receipt, would the Warehouseman still be re- 
sponsible? 

ANSWER: 
Yes, he takes the risk. When you let someone else do 
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that sort of thing for you,' you rUn the risk of whether he does 
it or not. 

QUESTION: 
Then, neither would be safe. The safer ^ would be the 
Straight Receipt? 

ANSWER: 
A Straight Receipt is not safe at all unless it runs di- 
rectly to the bank. If it runs directly to the bank, that is all 
right. But an Order Receipt is just as safe, if indorsed to the 
bank and held by it. That is, assuming you are tolerably con- 
fident that you have a responsible Warehouseman; and no Ware- 
house Receipt whatever is safe unless that is true. 

QUESTION: 

In the example you used, if D found himself in difficulty 
as a result of A's having appointed both C and D his agents, 
would be have recourse against A. 

ANSWER: 
Yes, of course, A has acted fraudulently. But when A 
does that sort of thing it is generally the case that he is irre- 
sponsible financially. He only does it when he gets into finan- 
cial straits. 

QUESTION: 
What should B do in that case; simply pay one and let 
them litigate it? 

ANSWER: 

If B has paid neither of them, then the one who has the 
first assignment will be preferred; consequently, if B can satis- 
fy himself that C is really the first assignee he may safely pay C. 

If he cannot determine which is the first assignee, he should 
interplead them; that is, get them both into Court, and let the 
Court determine which is the prior right. 

QUESTION: 
Must he bring that action at his own expense? 

ANSWER: 
No, he would be allowed his expenses out of the fund. 

QUESTION: 
Is a Warehouseman just as safe in taking the written or- 
der of the bank that holds the receipt as security as if they had 
the original receipt and could make their own notation on it? I 
mean the bank gives a written order to deliver goods to so and 
so. 

ANSWER: 

No, the Warehouseman runs the risk of the bank's not 

making the notation. Of course, the bank probably would do 

it, and the Warehouseman might feel such confidence in the bank 

he would be willing to allow the bank to make the notation 
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without producing the receipt. But the Warehouseman runs 
some risk in doing this. 

QUESTION: 
If a bank loans upon a non-negotiable Warehouse Re- 
ceipt, is its title to the goods represented by the Warehouse Re- 
ceipt the same as in the case of a negotiable Warehouse Receipt, 
provided it gives notice of assignment to the Warehouseman 
and receives acknowledgment of notice? 

ANSWER: 

Yes, I suppose that would have the same effect as a new 
straight receipt from the Warehouseman. There is this possible 
advantage in taking a negotiable receipt in that case: 

If you take a Straight Receipt from a man, in any event 
you get no greater right than he has. If he was acting in ex- 
cess of authority, for instance, or for any reason was doing some- 
thing improper in transferring that Straight Receipt, that im- 
propriety won't be cut off. Whereas, if you take a negotiable 
receipt, you get a greater right than he has, in some cases. For 
instance, if he was entrusted with that receipt by the owner, 
you get the owner's right, whether the man you take it from 
was acting improperly or not. 

Otherwise, the situation is just the same. 

QUESTION: 
Is a bank obliged to give up a Bill of Lading on acceptance 
of a Sight Draft? 

ANSWER: 

No, a Sight Draft must be paid before the Bill of Lad- 
ing is given up. If it is on one day after sight, acceptance is 
enough. The Massachusetts Statute reads "Three days, whether 
the three days are Days of Grace or not." If the time is more 
than three days, acceptance is enough. This is, of course, pro- 
vided there are no instructions accompanying the draft. If there 
are instructions you must follow them. 

If the draft is payable in more than three days, whether 
you call them Days of Grace or not, then acceptance is enough, 
but if it is no more than three days, whether they are Days of 
Grace or not, it must be paid. That is according to the Bills of 
Lading Act. 

QUESTION: 

Would it be the same if a Warehouse Receipt were at- 
tached to the draft, instead of a Bill of Lading? 

ANSWER: 
There is an obvious analogy, and, very likely, the Court 
would reach the same result, but the Statute on Warehouse Re- 
ceipts does not provide for the case, so one cannot answer with 
the same certainty. 
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Xecture TTen 
TTranefer of Stoch 

I am going to speak this afternoon in regard to transfers 
of stock. We have been considering the sale and transfer, by 
way of purchase or mortgage or pledge, of the various kinds of 
property. Chattels, Bills of Lading, Warehouse Receipts, Intan- 
gible Claims, etc., and now we have to deal with the common 
case of stock in Corporations. 

The questions involved in transfers of stock relate both 
to the purchaser (using that word to include both a buyer and a 
lender), and also to the corporation that transfers the stock. It 
will generally be true that the same risks affect one who takes 
stock as purchaser and the corporation which transfers the 
stock, the same chances that the purchaser runs of not getting 
what he pays for, in a general way correspond to the risks the 
corporation runs in making the transfer erroneously. 

In considering transfer of stock, we shall have to distin- 
guish the legal conceptions which I have referred to before of 
legal title and equitable title or rights, legal title being here, as 
always the actual legal ownership, while the equitable right is 
the right to the beneficial incidents of the property, such as a 
person for whom property is left in trust has, and sometimes 
the equitable interest may involve the immediate right to have 
the leral title transferred by the person who holds it. 

Now, the difficulties which a purchaser and the corpora- 
tion itself run relate both to questions of legal title and also to 
questions of equitable interest. Take the case of legal title first. 

Suppose there is a forged certificate. Occasionally one 
sees in the paper that fraud has been committed by means of 
forged certificates of stock. Of course a purchaser of such a 
certificate gets nothing other than a right against the person 
who sold it to him. If that person is responsible, the purchaser 
has redress on the Implied Warranty which the seller of goods 
of any kind is subject to, — that the thing which he sells is that 
which it purports to be. But the purchaser does not become a 
stockholder; he gets no stock. 

Similarly, consider the situation of the corporation. Sup- 
pose such stock were presented to the corporation. Suppose 
the certificate is a forged certificate of AB's stock, and it is 
an accurate imitation of the very numbered certificate which 
AB really has. The corporation, supposing that to be AB's 
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stock, transfers it, and issues a new certificate. What is the 
consequence of that? AB continues to be a stockholder. This 
forgery cannot deprive him of his stock, nor can the corpora- 
tion, by making an unauthorized transfer, cause him to be no 
longer a stockholder. Accordingly, the corporation still is liable 
to him in every way as a stockholder. 

How about the new certificate which the corporation has 
issued? That is not new stock, generally, because it would be 
an illegal overissue of stock, and the corporation officers who 
issued the new certificate did not intend to increase the amount 
of capital stock outstanding, and generally they" would not have 
power to make such increase if they did intend it. Accordingly, 
anyone who buys the new certificate issued in lieu of the forged 
certificate gets as little in the way of stock as if he had bought 
the forged certificate itself. 

He does, however, get a right of action against the cor- 
poration in this case, which he did not have in the other case. 
It is the duty of the corporation not to put out false certificates, 
and if it does so and people are deceived into buying them, the 
corporation is liable for the consequences. This is one case 
where, owing to a failure in the legal title of what is attempted 
to be transferred, a purchaser will get nothing, and the corpora- 
tion would be liable if it made the transfer. 

It would be exactly the same if the certificate were gen- 
uine and the real certificate of AB, but the indorsement of AB 
were forged. That would be precisely the same, both as to the 
purchaser of the stock, or the one who loaned the money on it, 
and in regard to the corporation. 

So, an agent who purported to indorse the certificate on 
behalf of AB. If he did not have authority, his signature 
would be wholly unavailing to give any real power to transfer. 

Now, as to defects arising from difficulties in the equitable 
rights. These are much more various, and more intricate, and 
it is generally in regard to such difficulties or the possibility of 
such difficulties, that transfer agents are troubled. 

Suppose stock held by AB, trustee. AB as trustee, 
disposes of that certificate, and thereby transfers the legal title, 
because he has it himself and he has the power to transfer it, 
although it may be a fraud on the persons interested in the trust 
for him to do so. Now, anyone who purchases that trust stock 
will get the legal title, and the corporation transferring it will 
be all right, as far as the legal title to the stock is concerned, 
but if the form of the certificate, or anything else connected 
with the transaction, gives the purchaser or the transfer com- 
pany notice that the trustee is acting improperly, the purchaser 
cannot hold the stock, and the corporation will be liable to the 
injured beneficiary if it transfers the stock. I will consider more 
in detail, shortly, various cases of this sort. 

Now, the general method of transferring stock is on the 
books of the company. That was not so as a matter of Corn- 
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mon Law. The way of selling stock was like selling any other 
intangible right, but, by the by-laws of corporations, and fre- 
quently by Statute, it became practically universally true that 
stock was transferable only on the books of the company; that 
is, the purchase of the certificate did not make the purchaser a 
stockholder; it was only by getting a transfer on the books that 
he became the owner. 

Under the Stock Certificate Act, passed by the Massachu- 
setts Legislature last year, this rule has been changed, as to 
Massachusetts corporations, so far as certificates issued by these 
corporations after this Statute went into effect are concerned. 
An old certificate of a Massachusetts Corporation, or any cer- 
tificate of a foreign corporation — ^that is, corporations formed 
outside of Massachusetts — is not subject to this law. As to 
corporations that are subject to this law, the possession of the 
certificate, properly indorsed, is made the test of title. Business 
people act on that assumption, anyway. They assume that when 
they get a genuine certificate properly indorsed they have the 
real thing. In general, there is less difference in the actual 
working out of the two theories than might be expected, for 
even under the law requiring transfer of stock on the books, if 
you have the certificate in your possession, properly indorsed, 
you can get the transfer on the books, and nobody else can, as 
a rule, so that you possess a complete power to make yourself 
owner in the future, although you arc not owner now. 

Under the system enacted by the new Statute, you be- 
come the owner at once, by possession of the indorsed certifi- 
cate. 

The most important situation where a difference arises 
under these two rules is in regard to attachment of stock. Un- 
der the old law in Massachusetts, stock could be attached by a 
creditor of a stockholder of record. Consequently, you might 
have, and did have, this situation: 

That stock certificate, indorsed, was in the hands of C, 
but the stock stood in the name of A., and if a creditor of A. at- 
tached that stock before C. got it transferred, the attaching credi- 
tor would be likely to be preferred. Under the present law the 
creditor must get at the stock certificate, he must seize the cer- 
tificate, and the creditor cannot seize the certificate if A. has 
sold or pledged or mortgaged it. Accordingly, the present 
method of transferring stock is safer in that respect. 

By recent legislation in Massachusetts the old method of 
attaching stock in the old way has been abolished, and, there- 
fore, no difficulty is likely to arise in this state in regard to that 
matter. But it is to be remembered in regard to other states. 
If you have stock in a Connecticut corporation, for instance, you 
must not think you are safe by simply holding the indorsed 
certificate. A creditor of the shareholder of record may attach 
the property in Connecticut and sell it under his attachment 
while you are holding the certificate. 
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Now, let us consider Bow stock i6ay be owned. Stock 
may be owned by one person individually, or it may be owned 
by several persons jointly, or as Tenants in Common. The dif- 
ference between owning things jointly or as Joint Tenants on 
the one hand, and as Tenants in Common on the other hand, is 
worth noticing. It is a difference which finds its application in 
all forms of property, and the difference resolves itself into this, 
in substance: 

In Joint Tenancy there is what is known as the "Right 
of Survivorship;" that is, when one Joint Tenant dies his in- 
terest passes to the other Joint Tenants, it does not pass to his 
personal representative. Trustees, for instance, hold property 
a Joint Tenants. If one Trustee dies the other Trustees, or 
Trustee, get the whole title immediately, without any convey- 
ance or any form of procedure? The mere dropping out of one 
Trustee leaves the others holding the whole property. And 
one might have a case of Joint Tenancy, if it was so stated, in 
any case of several owners, but the presumption always is that 
a Tenancy in Common is intended, unless in the case of Trus- 
tees. 

In the case of Tenancy in Common each person owns an 
aliquot part in the whole, and when that person dies his aliquot 
part forms a part of his estate, and is dealt with by his repre- 
sentatives. 

Property may be held, then, by one or several persons. 
It may also be held by such persons either for their own bene- 
fit or in a special capacity as Trustee or Executor or Adminis- 
trator. When a stockholder dies, the right to his stock is vested 
in his Executors, if he leaves a will, or in his Administrator, if 
he does not leave a will. 

All personal property goes to a man's Executors or Ad- 
ministrator when he dies. It does not go directly to a legatee, 
even though there is a specific bequest of property in a will. If 
I leave my gold watch, or $5,000.00 in stock of the XX corpora- 
tion which I own, to a specific person, the title to that property 
does not pass immedatiely on my death to the legatee; it passes 
to my Executor, and it is his duty to carry out the bequest. An 
Executor is a kind of Trustee. He holds the legal title to the 
personal property, and is subject to an equity to deal with it in 
a certain way. 

I may interpolate here that the rule is regard to Real Es- 
tate is different. Real Estate does not go to an Executor or 
Administrator. If it is left specifically by will, it goes directly 
to the devisee to whom it is left. The will operates in the same 
way as a deed would to convey the property. The Executor 
has the right, however, in case the Real Estate is needed to pay 
debts or legacies, to apply to the Court for leave to sell it, if 
leave is not expressly given in the will, and by virtue of the 
power given he can sell the Real Estate and use so much of the 
proceeds as may be necessary to pay the testator's debts and 
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legacies. This is interpolated a little apart from the main topic 
which we are discussing; namely, Stock. 

The testator's stock goes to the Executor or Administra- 
tor, and it is his duty to turn it over to the legatee to whom it 
was left, or to sell it for debts and pecuniary legacies. 

Stock may also be held by Trustees, and a great deal of 
stock is held by Trustees. The trusts may be as various as the 
ingenuity of man can devise. The simplest form of trusts is to 
hold the principal and receive the income and pay it to bene- 
ficiaries, but trusts may be created to carry out certain pur- 
poses, and any purpose that the creator of the trust may wish, 
so long as it is legal. Trusts may be created by will, or they 
may be created by deed. It is these trust ownerships that give 
rise to a good many difficulties. 

Now, these are the various ways in which stock may be 
owned, and let us see about the transfer of stock owned in these 
several ways. 

If a single individual owns stock, of course he has abun- 
dant power to transfer it. All that is necessary is that he shall 
use the proper means. The ordinary means employed are to 
hand over the stock and to sign a power of attorney, either on 
the back of the certificate, or a separate power pinned to the cer- 
tificate, or separate from the certificate. 

The corporation is entitled to reasonable proof that the 
signature really is that of the owner of the stock. This reason- 
able proof will, of course, vary in different cases. It is what is 
proper under the circumstances as they arise. 

A troublesome case for a transfer agent is where the own- 
er of the stock did not give a power of attorney specifically relat- 
ing to this stock which it is sought to transfer, but covered a 
number of possible authorities; that is, gave an agent author- 
ity to do all kinds of things, including transfer of this stock. 
As a matter of construction, a Court is not disposed to regard 
these general powers as including the right to transfer specific 
stock, unless it is perfectly clear that that construction is nec- 
essary; that that is the inevitable meaning of the writing. If it 
is, I suppose the power is good, and the corporation or transfer 
agent would be bound to transfer on being reasonably satisfied 
of the genuineness of the power. 

An individual may appoint an agent with as wide powers 
as he sees fit. A difference should be noticed here between the 
case of an individual owner and the case of a Trustee. It is 
one of the principles of Trustees that they must exercise their 
own individual discretion in regard to the duties of the trust. 
They cannot turn everything over to agents. Accordingly, so 
wide a power as I have suggested would not be a proper one for a 
Trustee to give, and, as it would not be a proper one for a Trustee 
to give, it would not be a safe one for a purchaser of stock or 
a transfer agent of stock to act upon. A Trustee must exercise 
his individual discretion in regard to those individual transac- 
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tioQS. And, siniilarly, other fiduciaries, as Guardians or £xecu« 
tors. 

Now as to the right of persons owning stock jointly, or 
in common, to transfer. The situation is the same in regard to 
them as in regard to individuals, except that there are several 
of them. The signatures of all are necessary. They have no 
implied agency to act for each other. One thing in regard to 
the powers of attorney on the certificate, or separate from it, 
which was asked me by one of your number some days ago, may 
be of interest here; and that is the importance of having, or not 
having a witness to the signature. A witness is not legally nec- 
essary to any document, except a will. A power of attorney is 
good without a witness, and a deed of any kind is good without 
a witness. 

There is one peculiar thing about witnesses, though. You 
needn't have them on the document, but if you do have them then 
the only way which the law recognizes to prove the correctness 
of the signature witnessed is by means of the witness, unless 
you first show that the witness is dead or cannot be produced. 
Accordingly, it is often very much more difficult to prove a wit- 
nessed signature than an unwitnessed one. You can prove an 
unwitnessed one by, for instance the man who made the signa- 
ture swearing he made it, or by anybody swearing he saw him 
make it, or by anybody swearing he recognizes the writing and 
knows it is the signature of the person it purports to be, but if 
you have a witness to the signature you cannot introduce any of 
that kind of evidence unless you first "account for the witness," 
as the lawyers phrase it. It may be troublesome to get the wit- 
ness. The mere fact that it is troublesome to get him does not 
"account" for him ; you have got to trot him out, or prove that 
you can't. Accordingly, it is better not to have documents wit- 
nessed unless they are witnessed by persons that you can get 
at, in case any question arises as to the signature. 

Now as to the powers of a person holding in a representa- 
tive capacity to transfer stock. It is the business of an Execu- 
tor to sell the property of the testator, reduce it to cash, pay 
debts and pay legacies. That is his general function, and an 
Administrator the same. Consequently, an Executor has legal 
power to sell stock, and the purchaser from an Executor is, I 
suppose, protected, even though the will of the testator express- 
ly provided that the stock should hot be sold, or should be de- 
livered specifically to a certain legatee. This is not perfectly 
certain, however, and transfer agents and corporations always 
want to keep on the safe side in these matters. Accordingly, a 
corporation or transfer agent will never transfer stock for an 
Executor without examining the will. 

What the will is examined for is not to see whether the 
Executor has a power to sell; that does not have to be put in 
the will; he has that by virtue of bis position. The will is ex- 
amined to make sure that there is nothing there which takes 
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away the powjer which the law ordmarily gives to such officers 
and primarily the search is to see if there is either a specfic or- 
der that this property shall not be sold, or whether it is left 
specifically to certain persons. Anything that restrains the 
power of the Executor is important for the corporation to know, 
for if knowing this, or having reason to know it, it transfers the 
stock, it would thereby become liable, (although it has trans- 
ferred for the person who had the legal title), to the persons 
beneficially interested in the stock, to the extent that they may 
have been injured by the transfer. 

I say the corporation would be liable in this way if it had 
notice, and by "notice" is included cases, not simply where it 
actually did know, but cases where it ought to have known, or 
where it ought to have found out. Now, the mere fact that it 
knows that the man for whom it is transferring the stock is an 
Executor or Administrator, of itself, puts the corporation on in- 
quiry, as the phrase is; that is, it knows he is an officer with 
certain powers; therefore, it must look at the will. 

Suppose, however, there is nothing in the will that re- 
strains the Executor's power to sell the testator's personal prop- 
erty. It is then the Executor's duty to do it, and the corpora- 
tion ought to transfer, with certain qualifications that must be 
noticed. 

Suppose the Executor attempts to transfer the property 
to himself. Ought the transfer agent to allow that? It is a rule 
that no fiduciary can buy of himself. An Executor has no right 
to iMiy property of the estate, nor has a Trustee that right. 
Therefore, on its face, it invites inquiry if an Executor seeks 
to transfer property to himself. But the Executor may be, and 
frequently is, one of the persons beneficially interested in the 
estate. He may be a legatee, or one of the legatees, and this 
may be a transfer to him in part or full payment of the legacy 
tinder the will. If the legacy to him is of specific stock, the 
transfer of that specific stocic would be all right, as far as this 
point that I am now making is concerned, but suppose the stock 
were taken in satisfaction of a pecuniary legacy. The Executor 
is left $10,000.00. Of course, he has no right to appropriate 
certain stock in satisfaction of that $10,000.00, because that is 
buying of himself, unless all tlie other parties interested agree, 
as they sometimes do that the stock may be taken at that valua- 
tion. If the corporation is satisfied that everybody interested 
has agreed, it might then transfer the stock to the Executor him- 
self in the same way as to any other legatee. 

There is, however, this danger in transferring stock to any 
legatee. The primary purpose or duty of an Executor or Ad- 
ministrator is to pay the debts of the testator. It is only the 
•surplus remaining after the payment of debts that can be applied 
to legacies. Now, it may turn out, if the stock is transferred to 
legatees in satisfaction of their legacies, that there was not prop- 
erty jenough in the estate to pay those legacies in full; that it 
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was needed for the payment of debts. If so, it was improper, 
and the corporation, as the corporation ought to know the law, 
knows that there is that possibility ; therefore, while the prop- 
erty is still subject to payment of debts the corporation ought 
not to transfer the property to a legatee. 

The situation is different from the sale of property to an 
outsider, because where property is sold to an outsider the 
Executor thereby puts himself in funds with which to pay debts, 
if there are any debts, and legacies, if there are any, after the 
debts are paid. But a transfer to a legatee necessarily can be 
only a payment of a legacy that would be in fraud of the rights 
of creditors if there are any. 

Now, creditors of the estates of deceased persons are 
barred if they fail to assert their rights within two years from 
the time the Executor or Administrator gives bond as such, so 
that, after two years, if the property is still free from attacks of 
creditors, the corporation would be justified in transferring it to a 
legatee. 

There is one other difficulty in transferring stock handled 
by Executors, which is a very serious trouble for those who are 
Executors, and that is the Inheritance Tax laws passed by the 
various states. Most of these states enact that the Inheritance 
Tax is a lien on the estate. Therefore, the transfer agents are 
properly afraid to transfer stock until the Inheritance Tax is paid. 
An Inheritance Tax may be enacted by any State as to its own cor- 
porations. The result is that an estate owning twenty or thirty 
kinds of stock is likely to be subjected to Inheritance Taxes of five 
or six States, because there will be stock in corporations incorporat- 
ed in that number of States which have Inheritance Tax Laws. 

These taxes must, then, first be paid, and the corporation must 
have evidence that they are paid before it will transfer the stock. 
The purchaser of stock, or one who loans money on it, does not gen- 
erally have to look out for that sort of thing, because the Statutes 
generally take care of innocent purchasers of the stock, and provide 
that they are not subject to the tax, but a corporation is not safe in 
transferring until the tax is paid. 

The portion of the hour has come when I take up questions. 
I have one here on my table : 
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QUESTION: 

Does A check reading "Pay to the order of bearer," require 
any indorsement, or may it be treated as a check reading "pay to 
bearer?" 

ANSWER: 

I should say that it might be treated in the latter way. Al- 
though in its form it says "Pay to the order of bearer," and there- 
lore seems to need indorsement, it is evident that any bearer may 
indorse. There is, therefore, no need of making the person who tries 
to sell it, or who presents it to you, indorse it. You can indorse it 
yourself. Anybody that holds it can indorse it as well as anybody 
else, by the terms of the instrument, and, that being so, I suppose 
a Court would hold in regard to such an instrument that it is in ef- 
fect payable to bearer, and that no indorsement at all is necessary. 

QUESTION : 

When a man delivers to his home bank commercial paper 
payable at some distant point, does he impliedly authorize his bank 
to appoint sub-agents, or are the intermediate banks considered 
additional agents or the owner of the paper? If the former, would 
not the home bank be liable to the owner for the negligence of the 
sub-agent, and, if the latter, would not the bank at the item's desti- 
nation be responsible to the owner alone? 

ANSWER: 

This raises a question that has been a good deal litigated; 
namely, whether the responsibility of the bank which sends paper 
to a distant point is simply to start forward the paper in a proper 
way, using due care to select proper agents for the owner of the 
paper, or does the bank which first takes the paper select these other 
banks through which the paper goes as its own agents, and become 
responsible for any failure on their part. The consequences sug- 
gested by the questioner do follow from the decision. That is, if 
the ultimate banks are merely agents of the owner of the paper, and 
were carefully selected by the first bank, the first bank would not 
be liable, and, on the other hand, if the first bank is undertaking the 
whole collection, and the ultimate banks are its agents, it is liable 
for the default of its agents. 

There are decisions both ways on this point in the United 
States, — a great many decisions each way. I don't remember 
whether there is a decision in this State or not. I will look that up 
and state next time whether I can find anything in regard to the 
law of this State on the matter. 

QUESTION: 

Isn't it possible that the recently enacted Stock Transfer Law 
in this State might cause some difficulty when the transfer agent 
came to pay dividends sent by dividend checks? 

ANSWER: 

It is provided in that Act that the corporation has the right 
to treat the registered holder as the owner for the purpose of send- 
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ing dividends and notices, and that sort of thing, to him. The real 
owner of the stock is the fellow that has the certificate, but if he 
does not choose to take a transfer on the books, the corporation is 
protected in assuming, — even wrongly assuming — that the first 
man still owns the stock. 

QUESTION: 

How about voting at a meeting? 
ANSWER: 

That would be the same. The corporation may treat, as far 
as its dealings with the stockholders are concerned, the holder re- 
gistered as the owner. 

QUESTION: 

If Real Estate is left in a will, does that necessitate a new 
deed, or any transaction in the Registry of Deeds? 

ANSWER: 

No; the will itself is a conveyance of the Real Estate to the 
devisee in the will. Frequently, in a will, the Executor is given 
power to gell the Real Estate. Then the Executor, by virtue of that 
power, makes a deed to any purchaser, but where a testator leaves 
his homestead to A, A simply takes it. The will is a conveyance, 
and the will is recorded in the Registry of Probate. 

QUESTION: 

If a person was looking up a deed of that property, he would 
be obliged to go to both the Registry of Deeds and the Registry of 
Probate? 

ANSWER: 

Yes; that is why those two places are. generally in the same 
building. 

QUESTION: 

Suppose there is a bequest to some outsiders, and then a be- 
quest to the testator's wife and family, and there is not enough to 
pay all ? 

ANSWER: 

Generally, all legacies are paid pro rata ; if there is not enough 
to pay everybody they all have to abate a portion. There is one ex- 
ception to that, and that is a bequest or devise to a widow. What 
is left her by will, being left her in lieu of her statutory rights, — for 
a widow always may, if she chooses, disclaim what the will gives 
her and take her statutory rights, — ^the provision for her in the will 
takes precedence over everything else but debts. It makes no dif- 
ference what the order of the legacies are in the will, but, of course, 
the will may in terms provide that one legacy is to be preferred over 
another. 

For instance, what is called a "Residuary Legacy," is, as the 
name implies, a bequest of what is left, and sometimes a residuary 
clause is divided into portions, as "From the rest and residue of my 
property I bequeath $5,000.00 to A." That bequest is, of course, 
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9tlbdrdinate to everything in the will that is before the residuary 
clause. 

The order in which they are put in the will makes no differ* 
ence whatever, but if you say "I want the outsiders to take first, 
before my family," that goes, and it doesn't matter whether you 
say that at the end of the will or at the beginning. 

QUESTION: 
When a person is left a house in a will, do the rents from that 
house up to the time the house is turned over to him go to the dev- 
isee or into the estate? 

ANSWER: 
Rents due prior to the death go into the estate. 

QUESTION : 
•I mean, up to the time it is transferred. It may take a year 
to transfer the property. 

ANSWER: 
The devisee of real estate becomes the owner immediately 
on the death of the testator. Rents, therefore, accruing after the 
death go to the devisee, but those due before that time, even if un- 
paid go to the executor as part of the estate, and not to the devisee 
of the house. 

QUESTION: 
How is minority or marriage affected by stock transfers? 

ANSWER: ' 

A married woman has power to deal with property just as 
freely as if she were single, except that neither a married woman 
nor a married man can sell property directly to the other. A con- 
veyance by deed from husband to wife or from wife to husband is 
not valid, but I suppose a stock transfer is not a direct conveyance ; 
that is, the wife gives a blank power to transfer her stock, and that 
power is exercised by the corporation to transfer the stock to the 
husband. I suppose that is good. 

QUESTION: 
Isn't the form on the back of a certificate, *'For value re- 
ceived I hereby transfer," a sale from wife to husband? 

ANSWER: 
You are putting a form of an assignment or sale. That would 
not be good between husband and wife, but the ordinary form on 

the back is a power of attorney, "I authorize to transfer 

this stock." A broker's clerk, for instance, goes to the office and 
gets the corporation to transfer the stock to the husband. 

QUESTION: 
What do you say to a certificate standing in a minor's name 
that a transfer agent has no knowledge of? 

ANSWER: 
That is a pretty troublesome case for the transfer agent, but 
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I suppose it is a roidablc transfer. It is not a roid one, but mincws 
can upset nearly anything. If they really knew their power and 
were as mischievous as the law entitles them to be they could make 
a lot of trouble. 

QUESTION: 
Suppose a man wishes to g^ve stock to three individuals, 
either inside his family or outside, but wishes to retain the dividends 
until he is dead, would it be subject to Inheritance Taxes? 

ANSWER: 
I should say, yes. The Inheritance Tax Law is drawn so as 
to cover gifts to take effect at the testator's death, and I think that 
would be held to mean to take effect beneficially. 

QUESTION: 

Suppose he sig^s the certificate and gives it to them before 
his death. 

ANSWER: 

That doesn't make any difference. It is a question of whether 
the case is within the Statute. The State could tax an immediate 
transfer, while both were alive, and made without expectation of 
death. It does not go as far as this, but it does attempt to tax not 
only gifts by will, but also gifts to take effect at the time of death. 

I have sometimes had occasion to try to beat that law, and 
I don't think that is a safe way to do it. This is about as near as I 
think you can come. If the son to whom the property is given 
is willing to make an absolute promise to his father of $100.00, 
$500.00 or $1,000.00 a year, as consideration for that stock, — as 
the price of it — that, I think, is good, because then he would be 
bound to pay irrespective of whether the dividends were con- 
tinued or not, and you could, as a matter of fact, arrange the 
amount so that it would not put the son in any very great dan- 
ger of loss. 

QUESTION: 

In that case he would transfer the certificate itself. In 
the other case I was thinking of leaving the certificate as it was, 
in the original name. 

ANSWER: 
Well, the Tax Collector would be around in that case. 

QUESTION: 

Is there liable to be any danger in signing as witness? So 
many times a person is asked to sign as witness and has not time 
to read the entire document, so he simply puts his name down 
and lets it go. . 

There is not much danger. I remember one ingenious 
case of fraud where a person signed his name as witness to a doc- 
ument that read very innocently, but, by cutting it just right, 
cutting off two-thirds of the paper and leaving a nice looking 
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piece, it made a promissory note, and the witness' signature 
was left on in just the right place for the maker's. 

QUESTION: 
Was the word "witness" cut off? 

ANSWER: 
Yes, the word "witness" was cut off. 

QUESTION: 
In the case of the corporation when they isssued a new 
certificate in lieu of the forged one. Did title pass to the pur- 
chaser? 

ANSWER: 
He became the owner of the new certificate, but he did 
not become the owner of any stock. The title to the stock is 
still in the original holder, and the capital stock has not been 
increased; therefore, the new man does not get anything. He 
gets, however, a right of action against the corporation for letting 
that deceptive piece of paper be outstanding and making him 
think that he was going to be a stockholder. 

QUESTION: 
A witness is not entitled to read the document? 

ANSWER: 
No. The only real danger a witness is in, ordinarily, by 
witnessing a lot of documents is, he may sometimes be called on, 
when it is inconvenient to prove those signatures. A witness 
is not supposed to know anything about the document. All that 
ke witnesses is the signature. 

QUESTION: 
What would be the standing of a broker's guarantee of the 
signature in a power of attorney? 

ANSWER: 
That is usually accepted, I suppose. If any question 
were raised, however, the corporation might make further inquiry. 

QUESTION: 
I think there is something about coming back on the 
broker, isn't there, if the signature is not genuine? 

ANSWER: 
Of course, if the broker guarantees it, you can come back 
on him. That is the meaning of the guarantee. 
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Xecture j£lcvcn 
Xi:ran6(er of Stoch 

The question that was asked me toward the end of the 
hour last week in regard to the right of a married woman to 
transfer stock to her husband, or vice versa, seems to have 
aroused some interest. It is a question as to which lawyers' 
opinions have differed. The decision of it really involves a de- 
cision of the nature of stock, and the nature of the sale and trans- 
fer of stock. 

Generally in this State, a husband cannot transfer property 
directly to his wife, nor can she to him, for they cannot contract 
with each other; consequently any contractual arrangement, like 
a sale or agreement to sell, is invalid. A deed from husband to 
wife is void, and so is a transfer of personal property, except to 
a slight extent expressly allowed by statute. 

It might seem, therefore, necessarily to follow that an at- 
tempted transfer of stock from one married person to the other 
would be equally invalid, but that depends on the nature of 
stock. A husband cannot contract with his wife, but he can 
make his wife his agent. He can give his wife a power. 

For instance, a husband draws a check in favor of his 
wife. The bank on which it is drawn is perfectly safe in paying 
it. The check is an obligation on the part of the husband to the 
wife; even if the check were given for value is invalid. The 
wife could not collect from the husband, or sue him in any way, 
if the bank refused payment. Of course, under such circum- 
stances, ordinarily the payee can sue the drawer, but a married 
woman payee could not sue her husband as drawer. And yet, 
the payment of the check by the bank would be perfectly good, 
for the husband has ordered the bank to pay to the wife, and the 
bank has fulfilled the order, and having fulfilled it, will be dis- 
charged. 

Similarly, if a husband assigns a claim, or purports to 
assign, a claim, to his wife. That assignment of the claim, as 
such, is not good, but every assignment of a claim impliedly, if 
not e3cpressly, means that the assignee has power to collect, — ^is 
authorized to get the money. Accordingly, if a wife to whom a 
claim was assigned actually collected the money, the payment 
would be good, and the person paying it to her would be dis- 
charged. 

Now, stock, I take it, is like this assignment of a claim. 
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Stock is really a Chose in Action. It is a, right .against a corpor- 
ation, — that is what stock in its essence is — a right against 2i 
corporation to share in the profits of the corporation, and to have 
the subsidiary rights which a stockholder has. Now, when a 
iiusband attempts to transfer stock to his wife he really orders 
the corporation to substitute in his place the transferee, and 
when the corporation does that, as it does in the fulfillment of 
the order on his part, I should say t^at the corporation was dis- 
charged, and that, therefore, there was no reason why a Trans- 
fer Company should not transfer stock between husband and 
wife. It would not make any difference what the form of the 
power or transfer written or printed on the back of the certificate 
was. If it was simply a power of attpmey it would mean, in fact 
"I assign the beneficial interest in this stock, — the stock repre-* 
sented by this certificate — and in order to give effect to that as-' 
signment I give a power of attorney." So, if it simply said, "I 
assign this stock," or "I transfer this stock," that assignment 
would carry with it the implied power to direct a transfer on the^ 
books, and if, as is common, it contains both, it is simply saying- 
out in full what would.be implied from either part; that is, "I sell 
or assign, and I give power to transfer on the books." 

This question, however, has been a good deal disputed, 
and, though in my opinion the transfer would be good, and the 
corporation, or its transfer agent, would be protected if it made 
one, it is probable that rnost cautious advisers of transfer com- 
panies would advise tHem not to do it, because there is still a 
ouestion as to its legality. The question seems to have been 
litigated in this State only once, and that was in the Federal 
Court, and not in the State Court. The Federal Court held the 
transfer good. But, as the. Federal Court sometimes differs in 
its rulings from the State Court, that does not make it perfectly 
certain that the State Court would decide the same way, and, 
therefore, as I said, most cautious advisers of transfer agents 
would tell them not to transfer stock under those circumstances. 
I presume. Nevertheless, I believe jnyself that the transfer would 
be good. 

The question was alsa asked in regard to a transfer by 
an infant. I said that the infant might avoid the transfer by 
him, and what I did not say but might have added is that the 
transfer should properly be made by his guardian, and if it were, 
a question of purchasing stock from an infant, or a question on 
the part of a corporation of transferring stock which stood in 
the name of an infant, — ^by "infant" I mean a minor — ^the pur- 
chaser or corporation should require, a guardian to be appointed 
lo make the transfer. . 

One other qiiestibn of legal title to stock arises in the 
case of bankruptcy of a stockholder. The Federal Bankruptcy 
Law provides that jthe bankrupt's property passes absolutely to 
the trustee in bankruptcy. Consequently, the ownership of a 
bankrupt goes out of him .w.heP *ie becomes bankrupt, and any- 
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one who takes from him will get nothing. One must, therefore, 
whether a purchaser or a transfer agent or a corporation trans- 
ferring stock, look out so far as possible not to take from bank- 
rupts. 

Coming now to stock held in trust. I spoke last week, 
I think, in regard to executors and administrators, but difficul- 
ties more commonly arise in regard to trustees. The dutes of 
executors and administrators are, in the main, fixed by law. All 
executors and all administrators do much the same thing, but 
the duties of trustees may be extraordinarily various. 

In the first place, when you are purchasing stock from a 
trustee, you must be sure he is a trustee, — ^you must be sure that 
he is the trustee. Trustees hold their title by virtue of their 
appointment as such by the Court. When a trustee dies, his title 
does not go to his executor or administrator; it goes to the new 
trustee appointed in his place, or, if there are several trustees, 
it goes to the other trustees, the tenancy being a Joint Tenancy. 

Now, suppose a trustee is removed and someone else is 
appointed in his place. The former trustee would no longer have 
a right to transfer stock, either so far as a purchaser is con- 
cerned, or so far as a transfer agent or corporation is con- 
cerned. You must be sure, therefore, that your trustee is such. 
Of course, even though removed, he would have a right to trans- 
fer stock to the new trustee; that would simply be to make the 
formal record of ownership conform to the reality. 

In dealing with trustees you must notice that the trustee 
has the legal title, and that other people have equitable rights, 
and the general rule is that anyone who takes stock, or trans- 
fers stock, knowing that other people have equitable rights, 
must find out what those equitable rights are, and must do 
nothing that will interfere with them. If anybody knows that a 
trustee is making a transfer in fraud of his trust, then that per- 
son, if a party to the transaction in any way, will be liable. A 
corporation or transfer agent will be liable for transferring the 
stock, and the purchaser, if he takes it, cannot keep it. 

We may suppose that certificates held by a trustee gfive 
i:o notice of the trust, or we may suppose that they do. If the 
certificates give no notice of the trust, then a purchaser, or a 
corporation, not knowing from any other course, — ^not having 
information from any other source — as to the extent of the trust, 
would be protected in buying or transferring, but properly the 
certificate should state the trust, and generally, of course, it does. 
It is an impropriety on the part of the trustee when he takes a 
certificate which does not so state. The certificate ordinarily 
states the trust, but it does not ordinarily state the terms of the 
trust. Indeed, it cannot, because the terms of the trust are too 
long to write on a certificate, generally. The certificate may 
state simply that the holder is trustee, or may refer to the instru- 
ment which creates the trust. 

The latter is the proper way to do, because it gives any- 
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body notice where to look for the terms of the trust. If the 
stock is transferred simply to "AB, Trustee," then anybdy deal- 
ing with him in regard to that stock knows there is a trust, but 
cannot tell where to look for it, and is dependent on the word, 
perhaps, of the trustee, as to what the instrument is that creates 
the trust. If a trustee, as often happens, is trustee under a num- 
ber of trusts, that gives a chance for fraud. Perhaps under one 
trust the trustee has power to sell at his discretion; under an- 
other trust he has not. If the certificate simply read "AB, 
Trustee," then he could tell people that the trust under which 
that stock was held was the trust which gave him power to sell 
at his discretion, whereas, in fact, it might be the other trust. 

Accordingly the certificate should specify the particular 
instrument which creates the trust, and the corporation or trans- 
fer agent should always see that this is done. 

It would be convenient, of course, for corporations, if they 
could refuse to have anything to do with trusts; if they could 
simply say, "We will transfer the stock to you, AB, but as to 
your trusts, you must settle those with the persons interested in 
them." But it is settled that a corporation cannot do that. It 
must transfer to a trustee if a trustee buys, and it must pay at- 
tention to the trust, and, as it is bound to regard the trust, it is 
best for it, as well as for everybody else, to specify where the 
trust is to be found. 

Well, then suppose the stock is transferred to "AB, Trus- 
tee under the will of CD." Then, anybody who seeks to pur- 
chase that stock, or a transfer agent who transfers it, must take 
notice at its peril of what the trust under the will of CD is. The 
trustee may be directed by the will of CD to sell the property, 
reduce it to cash, and distribute the cash. On the other hand, 
the trustee may be directed to keep the property. There is no 
inference of law that a trustee has any right to sell. Therefore, 
when you know that a person is trustee, until the contrary is 
proved to you, you must assume that the trustee has no right 
to sell. You must adopt the attitude of the man from Missouri; 
that is, you must demand sight of the instrument creating the 
trust, and see what that says. 

Generally, carefully drawn trusts under a will authorize 
the trustees to sell in their discretion, and to change investments. 
That is a desirable power to give, because, of course, it is im- 
portant from a business standpoint, sometimes, to be able to get 
out of one investment and into another. Trusts generally, but 
not always do that, and, if they do not, the trustee has to get an 
order from the Court authorizing him to sell and the transfer 
agent or purchaser should demand that an order from the Court 
be obtained if there is not a clear power in the instrument au- 
thorizing the trustee to sell. 

A trustee cannot delegate the discretion that is given him 
by will. If he is authorized to sell in his discretion. You must, 
therefore, make sure that he is selling in his discretion. 
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For instance, something was said last week, I think, in 
regard to a general power of attorney. I could give a general 
power of attorney to transfer any stock I had at any time that 
might seem to the agent to whom I gave the power desirable, but 
a trustee cannot do that. A trustee cannot substitute the discre- 
tion of an agent for his own discretion, as to the time to sell. 
Therefore, if a trustee attempted to use such a general power of 
attorney the purchaser or corporation should not accept it. They 
should require him to give a specific order in regard to this 
specific stock at the time that he, in his discretion, thinks the sale 
wise. 

Again, a trustee should not be allowed to transfer to him- 
self. That, on the face of things, carries notice that something 
is wrong. And, in general, a trustee should not do, and should 
not be allowed to do, anything that is contrary to the terms of 
the trust. 

A question that is of importance to banks, frequently, is 
is to the right of a trustee to borrow. A customer of a bank 
wants to borrow some money, and he offers as security a cer- 
tificate of stock running to himself as trustee. Now, of course, 
it would be, on the face of it, improper if that money was to be 
put into his general account. A trustee ought to keep trust 
money earmarked. It is, therefore, improper for a trustee to 
have trust money deposited in an account in his own name, 
without the word "trustee," even though, as a matter of fact, he 
uses this account solely for trust purposes, it ought to be ear- 
marked by the name "trustee," as belonging to the trust fund. 
Accordingly, if money is borrowed on the certificate and is to be 
put to the credit of an account in the individual name of the bor- 
rower, that in itself is improper. 

But suppose the trustee is not seeking to do that; he is 
borrowing the money for the trust, he says, and he has a num- 
ber of accounts, and it is to be put to the credit of the trust ac- 
count. You should inquire very specifically as to the power to 
do that, and look into it very carefully, because a power to bor- 
row is not a power that trustees have as a matter of law, and 
Ihey do not commonly have it as a matter of express provision 
of the trust instrument. Trusts under wills, if carefully drawn, 
generally do provide, as I said, for a right to sell, but they much 
less frequently provide for a power to borrow. 

Another question that is interesting in this connection to 
banks and others is as to what is called the "Application of the 
Purchase Money." Suppose you buy stock from a trustee, and 
you know he is a trustee. He has power to sell, but, of course, 
the money thus paid for the stock ought to be held by him as a 
trust fund, and perhaps the trust in the will may specify the 
particular purpose for which the sale of the stock was to be made, 
as to divide the proceeds of the sale between X and Y, bene- 
ficiaries. Now, the trustee gets the money, and he does not 
divide it between X and Y, but runs off with it. Is the pur- 
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chaser liable, or is the transfer agent in any way responsible for 
not seeing to the application of the purchase money? No, 
neither is liable, and it is not necessary for the instrument creat- 
ing the trust to state, as it oftentimes will, that the purchaser is 
not bound to see to the application of the purchase money. But, 
if the purchaser or the transfer agent knows, or has reasonable 
cause to believe, that the trustee is not going to apply the pur- 
chase money properly, then it would not be safe to carry out the 
transaction. The application need not be watched, but misappli- 
cation, if known, must not be aided. 

There are one or two miscellaneous matters in regard to 
transfer of stock that are worth a moment's notice. 

A corporation may refuse to transfer to a person unable 
to contract. Thus, a corporation may refuse to put stock into 
the name of a minor. Most corporations, do, as a matter of fact, 
put the stock in the name of a guardian rather than in the name 
of a minor, but I suppose it is better practice to put it in the name 
of the minor with the added statement of who is the guardian. 
It is better not to put it in the name of the guardian, because a 
guardian does not have legal title, like a trustee of his bene- 
ficiary's estate. A guardian only has charge of a minor's prop- 
erty, or an insane person's property, with certain powers of 
dealing with it. 

The question of the loss of a certificate is not infrequently 
presented to a transfer agent or to a corporaton. The corpora- 
tion acts at its peril. If the certificate said to be lost turns up 
again in the hands of a purchaser for value, the corporation will 
be liable on it, and therefore it is of vital importance that it 
should not issue a new certificate in place of a lost one without 
being adequately secured by bond for possible damage that may 
arise if the old certificate turns up. 

In any question of doubt as to which of two persons is 
entitled to stock — ^which of several persons — the corporation may 
do what is called "interplead the claimants;" that is, bring a suit 
against them, making them both or all defendants, and ask the court 
to decide which of them has the better claim. 

A corporation or transfer agent also is entitled to a reason- 
able time to determine as to the validity of a transfer, but, of course, 
subject to that right of a reasonable time, it is bound to make trans- 
fers requested, if all the legal formalities are complied with. 

One more thing in regard to powers of attorney separate 
from stock; that is, where the assignment and power of attorney 
are written on a separate paper from the certificate. That is a much 
less desirable way than to write on the certificate itself, for there 
are certain possible difficulties that may arise in the case of a separate 
power which may not arise n the case of a power on the certificate. 

Suppose a separate power of attorney for any purpose is re- 
voked by the man giving the power. The general doctrine is that 
any power not given for value may be revoked, and a transfer agent 
cannot tell whether the particular power was given for value or not. 
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It is not necessary, legally, in order to make a revocation of a power 
of attorney effectual, that the principal should take up the paper on 
which the power is written. It is a prudent and wise thing to do to 
jret it and tear it up, but legally one may revoke a written power 
without taking it up. 

Then, too, death of one who has given a power which is not 
for value revokes the power. 

Still further, if the power is very old, that, of itself, has been 
held to operate as notice that probably the power may have been 
1 evoked. 

All those contingencies create a certain element of danger in 
separate powers. If the power is written on the certificate itself, 
and the certificate itself is delivered, those objections would not 
apply. In order to cancel that power the stockholder would have to 
cancel the signature. 

One more point that was suggested by a question asked me 
last week, in regard to witnessing documents, and especially witnes- 
sing certificates of stock. I said a witness was under no liability, 
and that nobody need be afraid to witness signatures; that it was 
immaterial, as far as the witness was concerned, what the contents 
of the document were. But I should have added that it is important 
not to witness signatures unless you really do witness them, or unless 
the signers acknowledge the signatures in your presence to you. It 
is sometimes supposed that anyone witnessing a signature thereby 
asserts that he saw it written. That is not so; it is entirely proper 
fo witness a signature which the signer says is "my signature." But 
trouble may arise if you witness a signature which you think looks 
like AB's ; that is, somebody wants a witness and you sign your name 
to AB's signature, assuming it to be his signature, when you did not 
see him write it, and when he did not tell you it was his. If it turns 
out not to be his, as, for instance, if it is a forgery, the witness is 
liable. That is, a witness does warrant and engage for this : That 
that signature he saw the signer write, or the signer acknowledged 
it to him as his signature. If either of those things are true, the 
witness is under no liability. 

There were several questions submitted to me which I have 
not disposed of. One question was to the liability of a bank which 
took paper for collection for the default of a sub-agent to whom the 
paper was sent. Does the sub-agent to whom the paper is sent owe 
its duty directly to the holder of the paper who deposited it for col- 
lection, or does the first bank that takes the paper for collection en- 
gage to carry the collection through and become liable for any de- 
fault of anybody that it employs, even though the employment is 
necessary? 

In this State the former view is taken. That is, the collecting 
bank, or the bank with whom the paper is deposited for collection, is 
simply bound to be diligent in selecting sub-agents to carry out the 
necessary work. 

I have had a case in regard to a Bill of Lading submitted to 
me. It is rather an elaborate case, which, however, brings out some 
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of the principles gfoverninj^ Bills of Lading, not as securities, but as 
contracts between carrier and shipper. 

In this case, it is supposed that the goods are sent by express 
to a point in Maine. The goods are delivered at the Boston Express 
Exchange, and a receipt or Bill of Lading taken which states that 
the receiving express will only be liable so far as its own route ex- 
tends, and also provides that it will be liable for loss or damage 
beyond the sum of $15. The express company that first takes the 
goods delivers them to an express company in Maine, and while in 
the hands of that company they are destroyed. The case is further 
comolicated with the fact that the express company in whose hands 
the goods were when they were destroyed sells out to another person, 
who assumes the debts and liabilities, on representations that there 
are no debts nor liabilities against the business. 

The question is whether the shipper can recover against the 
Boston Express Exchange, against the express that takes the prop- 
erty to Maine, the express company in whose hands the goods were 
lost, or against the purchaser of the business. 

Well, the answer is, the recovery should be against the ex- 
press in whose hands the goods were at the time they were destroyed. 
A carrier can limit its liability to its own route, by express contract, 
and that was done by the form of the Bill of Lading that is sub- 
mitted to me. Therefore, the actual wrong-doer must be sued. The 
purchaser of the business is not liable. It is not stated to be a cor- 
poration. A business cannot owe debts ; persons owe debts, and this 
liability of the ejcpressman in Maine is not a liability of the business 
which he sells, but a liability of his own. 

If it were a corporation and he sold the stock of the corpor- 
ation, the corporation would still remain liable, even though the 
stock had been sold on this false representation. 

The limit of liability put in the Bill of Lading was less than the 
value of the goods destroyed, but I suppose this limit only limited 
the liability of the first receiver of the goods, and not the liability 
of the expressman in whose hands they were lost, so that man is 
liable for the full value of the goods if they are destroyed. 



Digitized by 



Google 



QUESTION : 

Are there any possible contingencies where a trustee may dele- 
gate any of his power? 

ANSWER: 

A trustee may delegate what are called "ministerial" acts. 
For instance, when a trustee sells stock and signs an assignment 
and a blank power of attorney, he does not go down to the transfer 
books and himself see about the transfer ; he can delegate somebody 
to do that, and he does virtually delegate somebody by leaving the 
power of attorney blank. And, of course, a trustee with power to 
sell delegates a broker to sell the stock. He delegates an auctioneer. 
But the duties of his office that require discretion he cannot delegate 
at all, unless the terms of the trust indicate that such delegation is 
expected by the creator of the trust. 

QUESTION: 

In a case where a man buys stock on margin and the broker 
has it transferred to his own name, what is the legal status, rela- 
tively, of the buyer and the broker? 

ANSWER: 

In Massachusetts they take a different view of that than 
in New York or anywhere else. The general theory is, and it 
seems to me the correct theory, that the property is really the 
equitable property of the customer, subject to the broker's ad- 
vances. That would be the situation if, instead of the broker, 
you substitute a lending bank. Suppose a lending bank lend- 
ing on security of stock, had the stock transferred in its own 
name. The bank then becomes the owner of the legal title of 
the stock, but the equitable title to the stock is in the borrower, 
subject to the right of the bank to be repaid the money it has ad- 
vanced on the stock, and I think the situation as to the stock- 
broker ought to be the same, and in the New York Courts it is 
held to be the same. 

But the Courts in this State say that the customer has 
merely a contract right with the broker, because of the wide pow- 
ers which a broker is given to deal with the stock. The broker 
is allowed by the contract he makes with his customer, to re- 
pledge that stock for his own debts, and the wide powers he has 
of dealing with it seem to the Massachusetts Court inconsistent 
with an3rthing more than a contract right against the broker, by 
which the broker engages to deliver back so much stock in the 
form the account sets up. 

QUESTION: 

Suppose a street certificate properly indorsed is in the 
hands of a holder for value, and the stock exchange house in 
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whose name the stock stands fails. How does that Bankruptcy 
Act that you spoke of affect that particular certificate? 

ANSWER: 

The Bankruptcy Act will not effect it. 

QUESTION: 

Suppose the certificate is not indorsed, but there is a blank 
power attached? 

ANSWER: 

The same thing is true. The equity is in the holder for 
value, not in the bankrupt form, in whose name the stock stands; 
and the Bankruptcy Law respects equities. It is only when the 
bankrupt has equitable as well as legal right to property that the 
trustee in bankruptcy takes it. 

QUESTION: 

In a Bill of Interpleader who has to stand the expenses in 
Court? 

ANSWER: 

If there is a fund, the Court ordinarily allows the person 
who has filed the bill, — ^the stakeholder — to take necessary ex- 
penses from the fund. 

In the case of stock, that would be more difficult. The 
expenses are not very serious, as far as the stakeholder is con- 
cerned, for the stakeholder does not actively litigate it; he sim- 
ply puts the matter into Court and invites the other claimants to 
fight it out between themselves. In this State in such suits it is 
in the discretion of the Court whether it will give any costs. 
But if it did give any costs, as between those parties it would 
give them to the winning claimant as against the losing claim- 
ant, on the theory that the losing claimant had made all the 
trouble by making a claim that was unfounded, and it would bo 
in the discretion and power of the Court also to give the costs 
to the stakeholder, who filed the bill, against the losing claimant. 

QUESTION: 

Has it been settled in Massachusetts just what the liabil- 
ity of a Registrar is as compared with that of a Transfer Agent? 

ANSWER: 
I don't know of any litigation on that point. 

QUESTION: 

It is a disputed point at present, is it not? 

ANSWER: 

I don't know. I have not had any case involving that 
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submitted to me. You may be right. Business transactions are 
spt to get just a little bit ahead of the* law. That is, the law is 
settled by questions that have come up and been decided on past 
business transactions, where new , methods of business arise of 
course, it takes sometime to get the law relating to them settled. 

QUESTION: ' 

A stock certificate standing in the name of John , Doe, 
Trustee, is presented for transfer, and the' transfer ag^nt inquires 
what the trust. is, and the man says, ''I simply hold it that way 
to distinguish it from other stock that I hold in my own name." 
What should the transfer agent do? 

ANSWER:. 

I should say John Doe would have to prove it. That is a 
pretty unsafe situation, for suppose he is lying to you. You 
have notice of the trust, and the certificate is in that form. It 
seems as though you act at your peril if you transfer it. 

QUESTION: ' " '' 

Suppose he gave a written statement, under oath, that he 
held it as treasury stock and was selling it as such. Would that 
be sufficient? 

ANSWER: 

It would be sufficient if you believed it. Of coprse, in a 
great many of these cases it is a question of whether, on the - ' 
whole, under all the circumstances, considering the man himself, • 
and everything about it, it is reasonable to suppose tliat is true« , 
If it were treasury stock it might be convenient at least to hold 
the stock in that way, and indicate that it was not his own. It 
might be easy by the corporation books to convince you that 
that was treasury stock. 

QUESTION: 

Is the declaration of the stockholder sufficient, or must 
you have a declaration from some other source? 

ANSWER: 

There is certainly no rule of law that the statement of 
a stockholder as to the terms of a trust' is sufficient. If the 
trust is contained in a written instrument, certainly the statement 
of a stockholder as to the contents of that instrument will afford 
no protection whatever. You are supposing cases where there 
is no written instrument, and it is perfectly possible to have a 
trust without a written instrument. In those cases you have ^ot 
to take it on oral evidence in some way, or parol evidence, and 
you have got to get the best evidence you can, and if you are 
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not satisfied then I should advise you to make him prove it in 
Court. It is not a good way to have stock on oral trusts. There 
is too much chance for the sort of difficulty that you indicate. 

QUESTION : 

Suppose a parent wanted to transfer some stock to his 
child, — ^a boy of fifteen, say. 

ANSWER: 

The corporation would have a right to say, "We can't 
transfer that stock to a minor. We don't care to have minors 
on stock list without guardians. You have got to appoint a 
guardian, or have one appointed." Although a parent is a 
natural guardian, and will be appointed as such by the Court, it 
IS necessary to have an appointment by the Court in order to 
make him legal guardian. No serious trouble would arise, how- 
ever, if the corporation did transfer to the minor. The only con- 
sequence would be to make invalid a subsequent transfer except 
by means of a guardian. 
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Xecture twelve 

I am going to talk this afternoon regarding Bankruptcy, and 
the situation arising out of Insolvency. Insolvent debtors may 
settle their affairs in various ways. Of course, in the absence of 
some law, or some action on the part of the debtor himself, nothing 
happens, and in a great part of the United States, prior to the enact- 
ment of the National Bankruptcy Law, that was the situation, and 
insolvent persons simply went ahead being insolvent, keeping their 
property away from creditors as far as they could, and individual 
creditors got what they could when they could. The debtor might, 
however, and may still, anywhere, make what is called a "General 
Assignment" of his property, for the benefit of creditors. A General 
Assignment is simply an ordinary deed, as at Common Law, only, 
instead of conveying a single piece of land, or a single piece of prop- 
erty, it conveys all the debtor's property to certain assignees or 
trustees, who take the legal title to the property, but in trust to deal 
with it in a particular way; namely, to reduce it to cash, and when 
it is reduced to cash to distribute it among the several creditors. 
This procedure does not discharge the debtor from the balance of 
his indebtedness ; it is simply payment as far as it goes. Of course, 
the debtor not infrequently asks his creditors to go further than 
that, — ^asks them to make a composition with him, perhaps. 

A Composition might be made before and outside of Bank- 
ruptcy, and it still may be. A Composition is where all the cred- 
itors, or a number of them, agree to accept something less than their 
claims, in full satisfaction. Though the agreement of one creditor 
to accept less than is due him is not binding, for lack of consider- 
ation, by a sort of exception the agreement of a number of creditors 
rhat each will accept less than is due him is binding on all of them. 

Those methods of procedure, by General Assignment or by 
Composition, are entirely independent of any statutory law, but 
there is statutory law in regard to the subject of Insolvency. The 
Constitution of the United States gives Congress power to pass 
uniform laws on the subject of Bankruptcy, which, of course, are 
effective all over the United States. Congress has done this at 
times in the history of the United States, but during long periods 
it has not done it. There was a National Bankruptcy Law in force 
from 1867 to 1878. There had been none prior to 1867, with the 
exception of three or four years, since the beginning of the Govern- 
ment. After 1878 there was none until 1898. Since 1898 there has 
been one. 

1 
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When a Federal Law is not in force, the States are at liberty 
to have Bankruptcy Laws of their own if they choose, and Mass- 
achusetts since early in the nineteenth century has done this. 
There was what was called an Insolvency Law in force in Mas- 
sachusetts when the Federal Bankruptcy Law was passed. When 
the Federal Law was passed, that superseded the State Law, but 
if the Federal Law were repealed the State Law would immediate- 
ly come into force again. It is on our Statute Book today; it 
would not have to be re-enacted by the Legislature; it simply is 
inoperative while the Federal Law exists. 

Now, the Federal Bankruptcy Law does not cover every 
kind of case, and it does not apply to banks. By an express ex- 
ception banking corporations cannot be put into Bankruptcy. The 
National Banking Law contains provisions which apply to Na- 
tional Banks, and provide means for winding them up in case of 
insolvency by means of receivers, and State Banking Institutions 
would be wound up either under State Laws or under the gen- 
eral equity powers of the Court, which includes the right to ap- 
point receivers of insolvent corporations which are not put into 
Bankruptcy. 

The purpose of the Bankruptcy Law is twofold. The first 
purpose, and the original purpose, was to distribute the property 
of the debtor as evenly as might be among the creditors. An- 
other purpose, which is entirely independent of that, is to give 
the debtor a fresh start by discharging him from liability for 
his old debts after he has given up his property in the Bankruptcy 
Court. This is comparatively a modern object in Bankruptcy 
Law. Bankrupts formerly did not get discharges. But now it 
is a very important purpose of the law, and sometimes causes the 
original purpose of equal distribution among creditors almost to 
be lost sight of. 

Bankruptcy may be either voluntary or involuntary. That 
is, the debtor himself may institute the proceedings, or his credi- 
tors may. 

The Bankruptcy Court is the District Court of the United 
States. 

If the debtor himself wants to become a bankrupt, — wants 
to go through Bankruptcy — ^he files a petition asking to be declared 
a bankrupt, and he is declared so immediately, on his own petition. 
The adjudication in Bankruptcy follows immediately on petition. 
In the case of involuntary Bankruptcy that is not so. A certain 
number of creditors there file the petition, and they have to set 
out certain facts in order to make a good petition, and the debtor 
may, if he chooses, or if he is able, contest any of those statements 
of the creditors, and if he does so successfully, there will be no ad- 
judication. 

In order to make a good petition in Bankruptcy, — an involun- 
tary petition — there must be three or more creditors whose claims 
aggregate at least $500 who join in the petition. If, however, there 
are less creditors than twelve in all, it is enough that one creditor 
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should petition. Secured creditors are counted only as to the amount 
by which their claims exceed their security. 

The petition must set out that the bankrupt has been guilty 
of an Act of Bankruptcy. It is not enough to say that the bankrupt 
is insolvent; he must have done something that the Bankruptcy 
Law declares ground for putting him into Bankruptcy. These acts 
are called "Acts of Bankruptcy." 

Before considering what the Acts of Bankruptcy are, attention 
must be called to the fact that everyone in not subject to involun- 
tary Bankruptcy. Certain exceptions are made. Certain corpor- 
ations, generally speaking, public service corporations, such as rail- 
roads, and also insurance companies and banks, cannot be put into 
involuntary Bankruptcy. An exception is also made in favor of 
what are called "wage-earners and farmers." A wage-earner is any- 
body who is employed for compensation of less than $1,500 per year. 
Farmers, also, are not subject to involuntary Bankruptcy, but either 
wage-earners or farmers can, if they choose, be voluntary bankrupts. 

Going back to the Act of Bankruptcy which the petition must 
allege. The Bankruptcy Statute specifies several possible acts on 
which a debtor may be made a bankrupt if he has done any one of 
them within four months of the filing of the petition. 

The first of these Acts of Bankruptcy is, making a fraudulent 
conveyance, or transferring, conveying or concealing his property 
**with intent to hinder, delay or defraud his creditors," as the Statute 
reads. Now, fraudulent conveyances are, in themselves, an im- 
portant topic, entirely aside from Bankruptcy. Even when no 
Bankruptcy Law is in force, a debtor has no right to make such a 
conveyance. A fraudulent conveyance, broadly speaking, is any 
conveyance the purpose or necessary effect of which is to deprive 
a debtor of sufficient means to pay his debts, or to put his property 
beyond the reach of his creditors. The simplest kind of fraudulent 
conveyance would be a conveyance by a debtor on a secret trust for 
himself; that is, he puts the property out of his own hands, so that 
his creditors cannot get it, but he really means to keep the benefit 
of it. The person in whose hands he puts the property is friendly 
to him, we will suppose, and will in fact let him have the income 
of the property, and give it back to him when the clouds have rolled 
by. Any scheme of that sort by which a debtor conceals his prop- 
erty, putting it under the cover of another's name, is always fraudu- 
lent, and the effect of such a fraud, aside from Bankruptcy, is that 
the transaction can be set aside or totally disregarded by the cred- 
itors, and they can treat the property as if the legal title were still 
in him. It doesn't make any difference where the legal title may 
be under those circumstances. 

A fraudulent conveyance need not be in such a bald and 
evidently fraudulent form as I have suggested. One may take this 
as an example: 

A man is doing business in his own name. He has a number 
of debts, but he is not insolvent. All the property he has is em- 
barked in his business. He conveys all that property to a corpor- 
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ation which he forms. His name is AB, we will say, and he trans- 
fers all the property to the AB company, and he takes stock in the 
company in pay for his property. Now his creditors come and 
want to get paid. Suppose be says to them, "The AB company has 
assumed all my debts, and you must go to it." 

Well, the creditors can assent, if they choose, but if they do 
not choose, they can say, "You cannot transfer your debts that way 
without our consent. You were our debtor, and we do not choose 
to accept anybody else instead." He may reply, "All right. I am 
your debtor then. It is true I have handed over this property to 
the AB company, but then I have got the stock of the AB company, 
and the stock of the company is valuable as assets, and I have a right 
to sell my property, — to transfer it for value, — even though I were 
insolvent, but I was not insolvent and I am not insolvent, for I have 
this stock." 

The creditors may say to that, "True, you have got this stock 
in lieu of what you transferred, and it is true that if you had sold 
that property for money, or if you had exchanged it for other ordin- 
ary property, that would have been all right, and we should have 
had to levy, or try to levy, on what you had got in exchange; but 
you cannot, in effect, purport to sell your property and really get 
back nothing but stock in a corporation which you have formed, 
and which is really yourself under another name. It is simply cov- 
ering up your property and preventing us from seizing it, or at- 
tempting to seize it, and that conveyance is fraudulent." 

The creditors will be entitled, as they claim, to levy on the 
property transferred to the corporation, just as if it were still the 
debtor's. 

Perhaps the commonest kind of fraudulent conveyance is a 
iroluntary gift by a debtor to a member of his family. A man sees 
business is going against him and he thinks he will make sure of 
something for his family, and he gives his wife a piece of property, 
Dr gives his daughter some property. Now, that is all right, up to a 
certain extent, but beyond a certain extent it is fraudulent. A man 
ran give away property so long as he leaves himself sufficient to pay 
his debts with, but if he gives away property so that he does not 
have enough for that purpose he is guilty of a fraud, and the prop- 
erty can be taken away from the donee. 

A very common thing to give under these circumstances is 
Life Insurance. Life insurance policies are property like anything 
else and may be very valuable property. A sort of case that has 
arisen not infrequently is this : 

A man is doing business ; he is insolvent but he is in active 
business and is receiving a good deal of money. He insures his 
life for the benefit of his wife. He pays the premiums, and he 
pays them when he is insolvent ; that is, when there is not enough 
to pay all his other creditors. Then he dies, and his creditors want 
to get the face of that policy, and the wife also wants it. Of course. 
It was payable to her, and the legal title is in her. On the other 
hand, the money that paid for it was paid fraudulently, in fraud of 
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creditors, for it is just as fraudulent as against creditors to pay 
for something made out originally to your wife as it would be to 
pay for it yourself and then give it to her. 

If it were not for a special Statute in Massachusetts, the 
creditors would be entitled to get the full face of the policy under 
those circumstances, but there is a Statute in Massachusetts which 
protects the rights of the beneficiary, with this qualification, that 
any premiums paid while the debtor was insolvent, within six years 
of the time the creditors seek to recover them, may be recovered 
by the creditors. 

Now, fraudulent conveyances, as I said, are important aside 
from Bankruptcy. If your debtor makes a fraudulent conveyance 
you can put him into Bankruptcy, but you needn't; you can attack 
the fraudulent conveyance in the ordinary court and seize the 
fraudulently conveyed property just as you might seize any other 
property which belonged to your debtor. 

But the Bankruptcy Law does give a creditor the right, in 
addition to the rights he had otherwise, of filing an involuntary 
petition against the debtor to put him into Bankruptcy. In order 
to do this, however, he must proceed within four months after the 
fraudulent conveyance was made. There is no such limitation of 
four months on his Common Law right. 

The next Act of Bankruptcy is peculiar to the Bankruptcy 
Law ; that is, when there is no Bankruptcy Statute in force this Act 
of Bankruptcy is never illegal ; I mean a Preference. A Preference 
is paying one creditor in full when there is not enough to pay all 
creditors in full, or paying one creditor more than his share. This 
was perfectly possible, and legal and proper enough at Common 
Law. You paid the creditor that was most pressing, or that you 
liked best, if you did not have money enough to go around, and the 
law made no objection to that. Under the Bankruptcy Law, how- 
ever, if an insolvent debtor does that he may be put into Bank- 
ruptcy, and, further, if the creditor knew that the debtor was pre- 
ferring him, — that he was giving him more than his share, — the 
Trustee in Bankruptcy appointed by the Bankruptcy Court, may 
get the payment back from the preferred creditor. A Preference 
does not necessarily consist of money or involve payment of a debt. 
Giving security for a debt, in property, or making a compromise by 
transferring property, may be just as much a Preference as paying 
in cash, so long as it is always borne in mind that a preferred cred- 
itor thereby gets an advantage over other creditors. 

There is a great deal of litigation on this subject of Prefer- 
ences. In important bankruptcy cases there are almost always 
some creditors who have received such advantages, for one reason 
or another, and the Trustee is apt to try to get them back. An 
insolvent debtor can hardly avoid giving preferences in business; 
i'or, if he failed to pay any of his creditors it would stop his trans- 
acting any business at once, so what he usually does, if he is trying 
lo go on, is this: He pays the creditors that are most pressing, that 
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will make him the most trouble; he givfes them something on 
account, and he tries to keep going that way. 

Well, at any time within four months after he makes a Pre- 
ference, creditors may put him into Bankruptcy for that reason, 
Lnd it is not only when he voluntarily gives a Preference. If he 
suffers or permits a creditor to get a preference by legal proceed- 
ings, such as attachment and execution, that also is an Act of BaAk- 
ruptcy. Even though he cannot help it, because the creditor has 
a good claim and could not be prevented from seizing the prop- 
erty, he may be put into Bankruptcy; and the creditor may have 
the Preference taken away from him, if he had reasonable cause 
to believe that he was getting a Preference when he was paid. 

This situation not infrequently arises in regard to banks. A 
bank holds a note of someone who is insolvent. The bank presses 
for payment or security, and the debtor pays or gives security. 
Well, sometimes banks have reasonable cause to believe when they 
get that money that they are getting it from an insolvent, — from 
one who has not money enough, or has not property enough, to pay 
all his debts in full. If that is so, the payment or security can be 
taken away by the Trustee in Bankruptcy, if bankruptcy supervenes 
within four months. 

Another Act of Bankruptcy is a general assignment, such as 
I spoke of. Debtors still often make general assignments, and 
sometimes no petition in bankruptcy is filed. That means that th? 
creditors are satisfied to let the estate be assigned under a general 
assignment instead of under bankruptcy proceedings. Of course, 
if the creditors are satisfied, no one else can complain, but the 
creditors may, within four months, file a petition against the debtor, 
throw him into bankruptcy, and the assignee under the general as- 
signment must give up the property to the Trustee in Bankruptcy. 

Still another Act of Bankruptcy is having a receiver appointed 
on account of insolvency. 

In all these cases of Acts of Bankruptcy the creditors must 
petition within four months. Suppose they do so petition and prove 
the facts stated in the petition. Then the debtor is adjudicated a 
bankrupt, and after the adjudication in bankruptcy the procedure 
in voluntary bankruptcy and in involuntary bankruptcy is identical. 

The procedure is substantially this: The adjudication takes 
place in the district court of the United States, but the subsequent 
proceedings are, for the most part, before a subordinate federal 
official, called a "Referee in Bankruptcy." Under his direction the 
bankrupt is ordered to make out schedules of his assets, and 
schedules of his creditors. It is a criminal offence for him not to 
make out correct schedules of his property, wilfully, and he doesn't 
get discharged from any debt which he doesn't list on the schedule 
of his creditors, so he ordinarily tries to make his schedules correct. 

Having the list of creditors, the Referee sends notice to all 
of them to come to a meeting. At this meeting a trustee is elected 
by the creditors and approved by the court, and the trustee's duty 
then is to get the assets together and reduce them to cash and pay 
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dividends. If there is fear, as sometimes happens, that the deb.tor 
will waste his property or make away with it before the trustee can 
be elected, the Bankruptcy Court has power to appoint a receiver 
of the property at any time after the filing of the petition, to hold 
the property until the trustee can be elected. 

The trustee takes all kinds of property which the debtor had. 
This means tangible property, intangible claims and rights of all 
sorts, such as a liquor license or a stock exchange seat, — anything 
that is salable as property, except the slight exemptions which the 
Statutes of all States make, and which the Bankruptcy Law adopts, 
of property which cannot be seized, — ^homestead property, and the 
tools of trade of mechanics, and a few things of that sort are exemp- 
tions in this State. 

When the trustee is appointed, then the important steps in 
the proceedings after that are gathering in the assets and disposing 
of them to the best advantage, and having the claims of creditors 
proved. They are passed on first by the referee with the aid of the 
trustee, and the bankrupt himself is required to give such explan- 
ation of them as is necessary. One of the most valuable rights of 
creditors in the proceedings is the right to examine the bankrupt 
himself. He may be examined with the view to see if he has made 
tuU disclosure of his assets, — ^that is the ordinary purpose Any 
creditor has a right to ask him questions, by himself or attorney. 

The property passes to the trustee as of the date of. the ad- 
judication in bankruptcy. Any property acquired by the debtor 
after his adjudication does not go to the trustee; it is the debtor's, 
for a fresh start, and, similarly, the only debts that are provable are 
debts that existed at the time of the adjudication. Debts after that 
must be paid out of property acquired by the bankrupt after that. 

There are one or two kinds of property which pass to the 
trustee which are worth a moment's attention. One is life insur- 
ance policies. As I said a moment ago, these are property, and they 
pass to the trustee if they belong to the bankrupt, but if they don't 
belong to the bankrupt they don't pass, and the ownership of a 
life insurance policy is in the beneficiary, not in the man who pays 
the premiums, unless, as is often provided in the policy, the insured 
has a right to change the beneficiary. Of course, if he has an 
absolute right to change the beneficiary at any time he can make 
himself beneficiary, and that power to make himself beneficiary 
makes the policy virtually his property, and it will pass to the 
trustee. But, if the policy is payable to his wife, and he has no right 
to change the beneficiary, then the trustee cannot get at it unless 
it was a fraudulent conveyance to her from her husband, such as I 
spoke of a moment ago. 

Another kind of property that gives a good deal of trouble 
^s a lease. Perhaps there is rent due on a lease that the bankrupt 
has. It is property, and the trustee may take it if he likes, but the 
trustee is never bound to take assets which are unprofitable, and if 
he doesn't like he may reject the lease altogether. If he takes i<^ 
he must take it according to its terms. He will be liable for the 
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rent and may be ejected if he doesn't pay the rent in full. He can- 
not simply pay dividends from the assets. 

Then the proof of claims is made. The creditors have a year 
in which to prove claims. Creditors who have received voidable 
preferences are not allowed to prove their claims until they sur- 
render their preferences. By voidable preferences I mean those 
received when they had reasonable cause to believe that the debtor 
was giving them a preference. 

A debt is provable although it is not yet due. If a man is a 
bankrupt and one of his notes will be due next year, you can prove 
it now. 

Contingent claims, however, are not provable. A contingent 
claim is one which is by its terms to be paid only on the happening 
of an event, which may or may not happen. Whether a claim is 
provable must be judged as of the date of the adjudication. Sub- 
sequent events cannot make provable what was then not provable. 

Secured creditors have their choice in Bankruptcy of either 
surrendering the security and proving for the whole claim, or real- 
izing on their security and proving for and taking a dividend on 
the balance of the claim. This latter course will always be the 
better for them to take— or substantially always. 

When a National bank becomes insolvent, however, a differ- 
ent rule is applied in regard to secured creditors of the bank. It 
is rather odd that this should be so, and it is an unfair difference, 
I think; but in settling up an insolvent bank under the National 
Banking Law, the Supreme Court of the United States has held 
that a secured creditor may prove for the full amount of his claim 
and take a dividend on that, and also have the benefit of his security. 
!f the creditor had a claim of $10,000 and security amounting to 
$5,000 he could prove for $lO,OCk) and then realize on his secunty 
and get $5,000 on that say, and if the dividend on proof amounted 
to fifty cents or more on the dollar the creditor would get paid in 
full. Of course, he is not allowed to get more than pay in full, 
and if the dividend is so large as to more than fully pay him he 
doesn't get the amount in excess of his claim with interest. Under 
the Bankruptcy Law such a creditor could keep his security, but 
could prove for only $5,000. 

An important right in bankruptcy, sometimes, is the right 
of set off. Where both parties who have claims are solvent, the 
right of set off which exists is allowed in the ordinary litigation. 
There it is simply a convenient way of collecting but it doesn't 
otherwise affect the rights of the parties, but in Bankruptcy it does 
often, for a creditor of the estate can only get a dividend but a 
debtor of the estate has to pay the estate in full. Accordingly, it 
is a very valuable right for a debtor of the estate to be able to s?t 
off a claim which he has against an estate against the debt which 
he owes the estate, for in that way he virtually gets paid in full his 
claim against the estate, so far as set off goes. That is such an 
obvious advantage that debtors of an estate sometimes try this game : 

A owes a bankrupt estate $1,000. Pie thinks he sees a chance 
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to save a little of that money and he goes to B, who has a claim 
against the estate for $1,000, and says to B, *'I will buy that claim 
you have against the estate." B is delighted to sell, because the 
bankrupt estate will only pay a small dividend, and he sells his claim 
for a couple of hundred dollars. Then A, when the trustee comes 
around and demands pay of $1,000, produces his cross claim for 
$1,000, which only cost him $200, and says he will set that off. 
Well, that is so easy that the Statute had to forbid it. Claims ac- 
quired within four months of a bankruptcy for the purpose of set off 
are not allowed to be set off. 

In the settlement of bankrupt estates there are certain claims 
which are given priority. These are, expenses of administration, 
taxes and wages. 

The one other thing that I want to say a word about in regard 
to Bankruptcy is the debtor's discharge. The debtor's discharge 
may be refused if he has been guilty of a fraudulent conveyance, 
has obtained credit by false representations in writing, has failed to 
keep good books of account, or has destroyed them for the purpose 
of hiding his financial condition, has refused to obey the orders of 
the Bankruptcy Court, or has been guilty of any offence punishable 
criminally by the Bankruptcy Court, and, finally, if he has already 
had discharge in Bankruptcy within six years he cannot be given a 
discharge again in voluntary proceedings; that is, any proceedings 
which he starts himself. If his creditors start the proceedings, 
then he can be discharged. Even after his discharge a debtor still 
remains liable for some things. Debts which are not provable 
are not discharged. 

Liability for wilful or malicious injuries to the person or 
property of another is not barred by discharge in bankruptcy. It 
does not bar alimony, and especially, it does not bar debts which 
were not scheduled, nor does it bar debts created by fraud, embezzle- 
ment, or while acting as an officer, or in a fiduciary capacity. 

So much for a brief resume of the Bankruptcy Law. 

I have one or two written questions here. 

Here is a form of stock transfer — an assignment with power 
to transfer, and the question is. can a transfer agent legally refuse 
to make transfer of stock assigned on this form by assuming that 
it may not have been given for value, or may have been revoked? 
Is the lender of money fully protected by this form of power of 
attorney covering collateral? 

I suppose that anyone with this power of attorney and \n 
possession of the certificate, would be protected. As to having given 
value, the person who has the transfer knows himself whether he 
has given value for it. If he has not, it would be revocable, but if 
he has, and has possession of the certificate, I should say he was 
fully protected. But the actual possession of the certificate is 
essential. 

The question is further asked, in what States can stock be 
attached on the books of the company without having possession of 
the certificate? Where attachment is allowed, or to the extent that 
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attachment^is allowed, it is he general rule— I could not give a list 
of the States — ^that attachment on the books is the proper method, 
and might be made without getting possession of the certificate, 
but it is only in a comparatively few States, — ^the New England 
States — that attachment is allowed by any creditor at will. In most 
States no property of any kind can be attached without an order 
of the court, but to the extent that attachment is allowed in any 
State it is the generally prevalent way to attach on the books of the 
company. 



QUESTION: 

Is that an irrevocable power? (Referring to the power in the 
form of assignment.) 

ANSWER: 
Yes, if value was given for it this is irrevocable. It expressly 
says so, but there is no virtue in saying that "I irrevocably appoint 
you my attorney." If I don't put that in and you have given value 
for the stock and have the certificate, the power would be irre- 
vocable, even though I did not say so ; and, on the other hand, if it 
were a merely voluntary, gratuitous power unaccompanied by the 
actual delivery of the certificate, it would be revocable in spite of 
sa3ring it was irrevocable. The ground being, that the promise 
that it should be irrevocable would be without consideration, and 
a promise that you shall be externally and irrevocably my attorney 
is no more binding than any other promise that I may make, unless 
there is a consideration. 

QUESTION: 
Is attachment by Trustee Process in force in New York 
State? 

ANSWER: 
I have no doubt that it is. I am quite sure it is. That form 
of attachment — Garnishment — or Trustee Process, is quite generally 
in force, but I am not sure that you would not have to get an order 
from the court there allowing you to do it instead of merely issuing 
the writ at your pleasure, as in this State. 

QUESTION: 
I suppose in set off it is necessary that the claim should have 
matured in order to allow the creditor to set off his claim. 

ANSWER: 

No, that is not necessary in Bankruptcy. Outside of Bank- 
luptcy it ordinarily is unless some special circumstances of are set 
up showing that the money would be lost if the set off were not 
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allowed. It is sometimes, on those facts, allowed outside of Bank- 
ruptcy but the general rule is that both claims must be due, but 
in Bankruptcy neither need be due. 

QUESTION: 
If the debtor makes a transfer within four months, and the 
creditor is innocent and does not believe that the debtor is insolvent, 
does that create a Preference? 

ANSWER: 
It is a Preference and an Act of Bankruptcy, but it is not 
a voidable Preference and the creditor keeps the money. 

QUESTION: 
Suppose the amount paid is only part; is it then recoverable? 
Still supposing that the creditor took it innocently. 

ANSWER: 
Under the Bankruptcy Act as it was originally passed in 
1898, the creditor under those facts could not prove the balance 
of his claim unless he surrendered what he had received; he need 
not surrender, but he had his choice of surrendering and then prov- 
ing for his whole claim or staying out. But that was pretty harsh, 
and the amendment in 1903 changed it, and now where he takes a 
payment innocently, he can not only keep it but can prove for the 
balance of the claim. 

QUESTION: 
You said that in 1878 the Bankruptcy Law ceased to exist. 
Was that by limitation or repeal? 

ANSWER: 
It was by repeal. 

QUESTION : 
You used the word "reasonable" a number of times in regard 
to voidable preferences. I suppose what is reasonable is to be de- 
cided in each case? 

ANSWER: 
Yes. That is the word used in the Statute, and it is a question 
of fact in each case. 

QUESTION: 
I see also two questions here that I shall have to confess 
some ignorance about. The first is, can a National bank accept a 
time draft? 

ANSWER: 
I did not know it could not. 

(By Mr. Blinn) 
The National Bank Act does not give a bank a right to 
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accept a time draft, and the controller of the currency has ruled 
that because the act does not give the specific right a bank has not 
the right to do it. 

(By Professor Williston) 
It seems arguable. A National bank must have power to do 
a great many things that are not specifically allowed in the act. It 
is true that the National banks derive their powers from the act, 
but it is true in construing Statutes of the United States, and all 
other legislation, that powers are granted which are necessary, or 
convenient, or usual, to carry out the powers which are expressly 
granted, and I should think that there might be an argument of that 
sort. Doubtless an acceptance of a time draft cannot be made the 
means a lending of credit. The acceptance cannot be made for 
accommodation. 

(By Mr. Blinn) 

Another ruling is, the National Bank Act does not give 
power to own stocks, and the controller has ruled that National 
banks cannot own stocks. 

That is one of the subjects which the National Monetary 
Commission has now under consideration — ^the question of allowing 
National banks in certain cities to accept time paper, thus enabling 
them to do a commercial letter of credit business which is now 
bandied through London. 

QUESTION: 
Can a Savings bank give a promissory note? 

ANSWER: 
(By Mr. Blinn) 
Yes, it can. A lot of them did in the panic of 1907, and by 
Statute in 1908 this power was expressly granted them. 
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lecture fourteen 
liabilities of parties 

We take up today the subject of liability of parties on Ne- 
gotiable Instruments, and in order that parties should be liable 
on Negotiable Instruments the requirements of Consideration 
must be considered, — must be taken into account. The rule is 
usually put that the parties to Negotiable Instruments are not 
liable to immediate parties without Consideration, or that Con- 
sideration may be inquired into as between the immediate parties. 
That means as between a Maker and a Payee, or between one In- 
dorser and his next indorsee. An instrument may be perfectly 
valid as to some parties, and invalid as to others, because of lack 
of Consideration. An Indorsee may not be able to sue his imme- 
diate Indorsee because he gave no Consideration, but he may be 
able, nevertheless, to sue every other party to the instrument. 

The requirement of Consideration, when it exists, is analo- 
gous to the requirement of Consideration in simple contracts, to 
which I gave a little attention. Anything bargained for is, gener- 
ally, enough, unless it was something that the person giving it 
was already bound to give. 

But in Negotiable Instruments there is this difference in 
regard to Consideration. In simple contracts the Consideration 
moves from the promise to the promisor; that is, the promisee 
gives the promisor something for the latter's promise. In the 
case of Negotiable Instruments that requirement does not exist. 
It is enough if a party to a Negotiable Instrument has received 
value from anyone. If he has received Consideration from any- 
one for his signature, he is liable to any holder of the instrument, 
and, further, if the holder of the instrument has paid value to any- 
one for the instrument, he can sue any party to it, though the par- 
ty received nothing for it. And this is as true in regard to im- 
mediate parties as in regard to more remote parties. 

To take two illustrations: 

If A gives a note for B*s debt to C. A has got nothipg for 
his promise; C has given him nothing. All C dc^s is to discharge 
B from liability. Nevertheless, A is liable on that note, because 
the payee did give value to somebody by cancelling his claim 
against B. 

So, if B wished to make a present to C, and, instead of 
giving C cash, B got his debtor, A, to make a note for the amount 
of the debt payable to C, instead of to B, who was the creditor. 
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In that case, C has given nothing for the note, but A, the maker 
of it, has received something; namely, he is discharged from the 
debt which he, A, the maker, previously owed B. Therefore, in 
that case also, the note is enforceable by C, although C did not 
give anything whatever for the note ; it was a pure gift to him. 

That IS the only difference in regard to Consideration in 
Bills and Notes from what it is in simple contracts. And, if you 
will remember the formula, that an obligation is enforceable on 
a Negotiable Instrument if the holder gave value or the person 
to be charged received value, — if either of those things are true — 
you will have no difficulty with that portion of the law. 

Now let us take up the several parties to the instrument. 

The Drawer of a bill, we may mention first. His drawing 
of the bill is a request to the Drawee to pay. That is stated in 
terms, but it is not stated in terms that the Drawer agrees to pay 
if the Drawee fails to do so. That is implied from mercantile 
meaning of the instrument. The Drawer is, then, subject to the 
conditional liability, and the condition may be, not simply a sin- 
gle condition in regard to payment, but also, if it is a time draft, 
or payable a certain time after sight or after demand, a condition 
as to acceptance. 

The obligation of a Drawer on such a time bill may be 
stated in this way: If this instrument, on presentation for accept- 
ance, which may or may not be made, as the holder chooses, is 
dishonored, and I am promptly notified of the dishonor, or if this 
instrument, whether previously presented for acceptance or not, 
is presented at maturity for payment, and is not paid by the 
Drawee, and notice that it is dishonored is promptly sent to me, 
I agree to pay the instrument. 

The Drawer may, if he chooses, qualify that obligation, 
which the law implies from the mere making of the instrument, 
but, of course, that is not ordinarily done. 

The Payee of a bill is, normally, the first holder. Some- 
times, however, a bill is made payable in terms to the Drawer's 
own order; then it really is not delivered as a bill until the Draw- 
er, as Payee, indorses it, and in such a bill the first Indorsee is 
virtually in the position of the Payee of an instrument where the 
Payee, as is normally the case, is a person other than the Drawer. 

The holder, whether the Payee or a subsequent holder, 
may keep it or may transfer it. He is under no duty to act in 
regard to the matter until the date of maturity comes. He need 
not present for acceptance, but if he does he must give prompt 
notice in regard to the dishonor of the instrument if it is dis- 
honored. If it is accepted, or if he does not choose to present it 
for acceptance, he may hold until maturity or transfer it. Who- 
ever holds at maturity, of course, if he wishes to preserve his 
rights under the instrument, must present for payment. 

A check is a Bill of Exchange payable on demand, with 
only a few slight differences, one of which may be alluded to in 
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this connection. That is, the certification of a check as compared 
to the acceptance of a bill. 

The Acceptor of a bill is the next party to be considered. 
He absolutely promises the payee and subsequent persons to pay 
the instrument. 

The certification of a check is analogous to the acceptance 
of a bill, but there is this difference. If the Acceptor of a bill 
fails to pay it, the holder of the bill may then have recourse to 
the Drawer, as we have seen. But, if the holder of a check pro- 
cures its certification, then the Drawer is discharged. 

The reason for this diflference between the obligation of a 
certifying bank and the Acceptor of a draft is that a check is pay- 
able on demand. Therefore, if the holder of the check had de- 
sired the cash when he got the certification, he could have been 
paid, instead of keeping the check outstanding with the bank's 
certification on it. It is not fair that the holder should keep the 
check outstanding in that way at the Drawer's risk. Conse- 
quently, the Drawer is discharged. 

On the other hand, if the Drawer procures the check to be 
certified,then the Drawer will not be discharged. If, as if often 
the case, the Drawer of a check gets it certified before paying it 
out, and then hands it over to the Payee, the Payee under such 
circumstances has not had an option to get cash. He must be 
given a reasonable time to have the instrument paid before he 
can be regarded as giving up his right against the Drawer. 

The acceptor of a bill, by accepting it, is said to admit cer- 
tain things. He admits the signature of the Drawer, it is said. 
He admits the capacity of the Payee to indorse. 

That last is not usually so important as the other matter, 
but it is of some importance. A person who has either made a 
note or accepted a bill payable to a certain person cannot after- 
wards say that it is beyond the power of that person, either be- 
cause he is a lunatic or because he is a corporation of limited 
powers, or otherwise; he cannot set up that that payee's indorse- 
ment is not a valid one. 

The admission of the Drawer's signature is something that 
has caused a good deal of discussion among lawyers. It imposes 
a pretty heavy liability on the Drawee of the instrument, wheth- 
er a b^nk is the Drawee or not, and the liability is the same in re- 
gard to an acceptance as in regard to a payment. 

Suppose the holder of a check presents it for payment, and 
the bank pays it, supposing the signature to be genuine, and it 
turns out not to be genuine. The bank has paid under a mis- 
take, and if it cannot get the money back it is out of pocket, for, 
of course, it cannot charge the payment of a forged check against 
its customer. If the person who was paid the check was in any 
way a party to the fraud, the bank would have have a legal right 
to recover, but in case the person who was paid was a party to 
the fraud this legal right is not usually worth much, for the 
fraudulent person has run away or spent the money. He may be 
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put in jail, but usually he cannot be made to pay any money, for. 
he hasn't any. 

If the person who received the money was guilty of such 
negligence that it may be said to have caused the situation, the 
bank has been allowed to recover. I say "the bank;" the rule is 
the same as to any Drawee of a bill, and, similarly, if a forged 
bill is accepted, that acceptance is binding upon the acceptor, un- 
less the holder is guilty of fraud or negligence, or is not a hold- 
er for value. That is a pretty serious obligation, of course. It 
is one which any person or institution that sets out to pay ne- 
gotiable paper must take account of. 

The Drawee who does not accept requires a word or two. 
Of course, so far as his obligation on the instrument is concerned, 
there is none if the Drawee does not accept. But the Drawee's 
relation to the Drawer may be such that there is an obligation, 
outside of the instrument, to accept or to pay the document. The 
relation of a bank to its customers creates, for instance, such an 
obligation on the part of the bank to the customer to pay checks 
drawn on the bank, if the bank is in funds. Failure of the bank 
to pay renders it liable for all damages caused. The action of 
the customer in that case is not upon the instrument, but upon 
this contract, created by the relation of banker and customer. 

So, in the case of any Drawer and Drawee of a bill. If 
the Drawee has, in any way, expressly or impliedly, engaged to 
accept or to pay that draft, and fails to do so, the Drawer may sue 
him for injury to his credit, or for other damage which he suf- 
fers by the Drawee's failure to carry out his agreement. 

There is one feature in regard to checks as distinguished 
from ordinary bills, which should be noticed, and a check, by the 
way, is, technically, any demand draft drawn on a bank or banker. 

If I give a Bill of Exchange drawn on A to anyone for my 
debt, or for value of any sort, and the Drawee is under no obli- 
gation to me to accept that bill and pay it, and he fails to do so, 
the holder may sue me on the instrument as Drawer, but he can- 
not sa^ that I have been guilty of a fraud. It is not a false repre- 
sentation to issue a bill when you have not an engagement, on 
the part of the Drawee, to pay you, or to pay your bills. If I 
think perhaps my friend X will honor my draft on him, and I 
want to take a chance on it, I may draw such a bill and issue it. 

But, in the case of a check, the Drawer of the check not 
only agrees as Drawer to pay if the bank refuses to honor the 
check, but he makes a representation that he is in funds to pay 
that check; that the bank has a deposit of his sufficient to cover 
that check. If his representation is not true, he is guilty of a 
fraud and false representation. 

Now let us take up the next party to the instrument, the 
Indorser, and his normal obligation. An Indorser is frequently 
said to be a Drawer of a new bill. That means that the Indors- 
er orders the party primarily liable to pay the holder, and agrees 
to be liable himself on the instrument if the party primarily liable 
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fails to obey the order. The full form of his indorsement, of 
course, is just like a drawing of a bill, "Pay to the order of." 

Indorsers as between themselves are liable in a certain or- 
der, but as regards the holder that is not true. Suppose the hold- 
er of an instrument with half a dozen indorsements upon it. The 
holder presents the instrument to the party primarily liable, who 
dishonors it, and notice is sent to all the indorsers. The in- 
dorsers are all liable to the holder, and they are all liable at once. 
The holder may not only choose which of them he sees fit to sue 
and collect from, but he may sue them all and get judgment 
against them all. He cannot get paid, and keep, more than the 
full amount of the debt and interest, but in order to do that he 
may proceed against every indorser simultaneously and get what 
he can. This is the normal type of indorsement. Normally, 
an indorsement denotes both a transfer of the document and an 
engagement to pay it on the condition that I have referred to. 
The indorsement is thus a drawing on a new bill, in effect, but it 
is something more; it is a transfer of the old instrument, and you 
may divide these two functions of the normal indorsement. 
Thus, you may have an indorsement which operates as a trans- 
fer, but imposes no obligation. An indorsement "without re- 
course" is such an indorsement; it is simply a transfer. 

On the other hand, one who was not theretofore a party 
to the instrument may put his name upon it and incur the liabil- 
ity of an Indorser by so doing, although his indors'i»ment is not 
a transfer of anything, for he never was a holder of the instru- 
ment. This kind of person is sometimes called an "Anomalous 
Indorser." 

Take an illustration : A note is made by A payable to a 
bank. The bank says that it does not care to lend money to A 
unless A can get B's signature too. So A gets B to put his 
name on the back of the note. The note, however, is payable to 
the bank, so that B has never been a holder of it, even in form. 
The bank is the holder. 

That sort of signature caused an enormous amount of liti- 
gation prior to the Negotiable Instruments Law, and there was 
a very great difference in the law of the different states as to 
what the liability of a person in B's position was. It is one of 
the best things that the Negotiable Instruments Law has done 
that it has settled the liability of that kind of person. He is li- 
able as an Indorser. That is, presentment must be made to the 
person primarily liable, and this Anomalous Indorser like an or- 
dinary Indorser, must be notified. That is, I take it, what the 
mercantile understanding of the situation was, but prior to the 
passage of the Negotiable Instruments Law, in Massachusetts, 
such an Indorser was called a co-maker; that is, he was treated 
as a party primarily liable on the instrument, and although, by a 
special Statute, he was entitled to notice, theoretically he was 
regarded as a party primarily liable, instead of a party secondarily 
liable. It was a serious mistake so to treat him. 
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The same situation can be taken care of, — the same desire 
of the bank for getting an added name, if A, the borrower, made 
the note payable to the order of B, and B indorsed in blank or 
to the bank, and it was given to the bank. There B is a true 
Indorser, but the banks* security is substantially the same. 

Now, any party to a Negotiable Instrument, — I have not 
referred expressly to the Maker of a note, because his liability 
is in effect the same as that of the Acceptor of a bill, an absolute 
liability to pay the instrument — may be an accommodation party, 
or a regular party in due course for value. 

An accommodation party is one who lends his name for 
the purpose. Accommodation Indorsers are more common than 
accommodation signers in other parts of the instrument, but it is 
possible that any signature may be made for accommodation of 
somebody else, — some other party to the instrument. 

The fundamental theory of accommodation paper is this: 
As far as holders of the instrument are concerned, their legal 
rights are the same against an accommodation party as against 
anybody else. But if the holder receives notice, sometimes, as 
we shall see, more in detail later, that the accommodation party 
will be defrauded if the holder takes a certain method of dealing 
with the instrument, which might be proper if the accommoda- 
tion signature were not for accommodation, and the holder can 
fully protect himself by taking some other course, he is not al- 
lowed to take the course which will damage the accommodation 
party unnecessarily. 

The great importance of accommodation is between the 
accommodated party and the accommodating party. As between 
those parties, it is the accommodated party, rather than the ac- 
commodating party, that ought to pay, and if the accommodating 
party is forced to pay, he has a right to sue the accommodated 
party for reimbursement, not necessarily on the instrument, but 
on the contract liability arising from giving an accommodation 
signature. 

This leads to certain consequences in actions on the instru- 
ment itself. If the accommodated party is the Payee of the in- 
strument, and the accommodating party is the Maker or Accept- 
or on the face of the instrument, the accommodated might per- 
haps sue the accommodating party, but if he does the accom- 
modating party can immediately sue to recover the money back, 
on his right to reimbursement. Instead of permitting the two 
suits, the law, in order to avoid circuity of action, as it is called, 
will not allow the accommodated party to sue the accommodat- 
ing party at all. In any transactions between them, the accom- 
modated party must pay the bill. 

This general subject of liability of parties is dealt with in 
the Massachusetts Statute in sections 77 to 86 inclusive. There 
IS one other matter referred to there, which relates to liability, 
not simply of parties to instruments, but persons dealing with in- 
struments, even though they do not put their names upon them. 
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That is, the obligation a seller of an instrument is subject to, 
even though the instrument is indorsed in blank and the seller 
does not put his name at all upon it, or though he indorses with- 
out recourse. As we saw briefly in connection with the law of 
Sales, the seller of goods impliedly warrants that the goods are 
what they seem, in general. That is a great change from the 
early law, when the principle of Caveat Emptor, — ^**Let the buyer 
take care of himself," — ^was the governing principle. Now, if the 
buyer has a right to rely on the judgment of the seller in any kind 
of goods, the seller is subject to a warranty that the goods are 
what they seem to be, — ^what the buyer has a right to expect. 
That principle is carried somewhat further in the law of Nego- 
tiable Instruments than it is in regard to ordinary property. 

Every person negotiating an instrument, either by deliv- 
ery or by qualified indorsement, warrants that the instrument is 
genuine and in all respects what it purports to be; that the ne- 
gotiator has good title to it; that all prior parties had capacity to 
contract; that the negotiator has no knowledge of any fact which 
would impair the validity of the instrument or render it value- 
less. That is, almost everything is warranted, except that the 
parties to it will pay the instrument. That last warranty, that 
the seller has no knowledge of any fact that will impair the va- 
lidity of the instrument or render its valueless, would seem to 
indicate a warranty that the seller at least does not know of the 
bankruptcy of the parties liable on the instrument, or their in- 
solvency. 

Notice the difference between the obligation in this respect 
of the person negotiating an instrument and a holder getting paid 
an instrument. If I hold a check with a forged drawing and the 
check is payable to bearer, I don't need to indorse it; but if I sell 
it in perfect good faith I have got to take it back when it turns 
out that the drawer's name is forged. If I present that check to 
the bank on which it is drawn, and the bank pays it, I am sub- 
ject to no warranty, and the bank cannot get its money back. It 
is the difference between a seller and one who presents for pay- 
ment. One who presents for payment is said to make no repre- 
sentations, implied or otherwise; he simply says, "Here is some- 
thing drawn on you; what are you going to do about it. It is 
up to you to talk." Whereas a seller is an actor in presenting 
the instrument to the proposed buyer and having something for 
sale; he requests the buyer to buy. 

We saw this principle illustrated in connection with Bills 
of Lading, where a forged Bill of Lading was attached to a Bill 
of Exchange. If I have a draft with a forged Bill of Lading at- 
tached to it, and I sell the draft, then the person who buys the 
draft with the attached forged Bill of Lading can come back on 
me and make me take it back. On the other hand, if I present 
the draft to the person on whom it is drawn, with the forged Bill 
of Lading, and he pays if, he has no redress when he finds the 
Bill of Lading is forged. 
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I was shown, and I have seen in the paper, a clipping read- 
ing that a New York judge had apparently decided otherwise on 
that last point, but if he did I suspect that he will get overruled 
by the Higher Court. At any rate, the great weight of author- 
ity is that the Drawee who pays under those circumstances has 
no redress. 

An indorser who indorses without qualification not only 
incurs the liability of an Indorser when he sells the instrument 
with his indorsement upon it, but he also is subject to these im- 
plied warranties. Of course, they are not so material to the 
holder where the Indorser gives an unqualified indorsement, but 
there is a warranty besides the indorsement. 

I have some questions here that I will give ^attention to: 

Some banks stamp the following on drafts to which are 
attached Bills of Lading. Is there any necessity for it? The 
stamp is "The X bank hereby notifies all parties concerned that 
it is not responsible for the genuineness of the accompanying 
papers, nor for the quality, quantity or delivery of the goods rep- 
resented thereby." 

That is a good question, and comes in very pertinently 
with what we were discussing.. 

Suppose, in regard to this implied warranty in the sale of 
Negotiable Instruments, the seller expressly says, "I won't war- 
rant any of those things. There are no implied warranties go- 
ing with the sale of this." What is the effect of that? It seems 
to me that it must be valid; that is, if the person chooses to deal 
with me on the express understanding that I won't incur any lia- 
bility in the way of warranty. I can't see how that is not valid. 

Section 82 of the Statute makes no qualification such as I 
should suppose it ought to make. It says, "Every person ne- 
gotiating an instrument by delivery or by qualified indorsement 
warrants." I should think the words might well have been added, 
"in the absence of express agreement to the contrary." But, in 
spite of the omission of those wordsj I still think the Courts 
would give effect to an express agreement denying the warranty. 

Now, in the case of a Bill of Lading attached to a draft 
the situation is just the same, except that there would be no 
statutory question arise. Any bank selling a draft with a Bill of 
Lading attached, therefore, by putting such a stamp as here giv- 
en, on, would free itself from the liability which otherwise would 
exist. If such a stamp were not on, and the draft, with the forged 
Bill of Lading, were sold, the bank would, in effect, be the war- 
rantor of the genuineness of the accompanying papers, though I 
do not suppose it would be a warrantor of the quality, nor per- 
haps of the quantity, and certainly not of the delivery, of the 
goods represented thereby. 

That is on a sale of a draft with Bill of Lading attached. 
Now, if a bank is merely presenting to the Drawee the draft with 
the Bill of Lading attached, I think what this stamp says would 
be true anyivay; that is, the bank would not any way be liable, 
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as far as payment by the Drawee is concerned, for the genuine- 
ness of the papers, or the quality, quantity or delivery of the 
goods. 



QUESTION: 

In section 91, does the word "exhibit" mean an exhibit of 
the face of the instrument? 

Section 91 is, "The instrument must be exhibited to the 
person from whom payment is demanded, and when it is paid 
must be delivered up to the party paying it." 

ANSWER: 

I should say, yes; it means the face and the back, and the 
sides, too. 

QUESTION: 

Does the stamp appearing on the face of a check, "Pay- 
able only through the Clearing House," affect its standing as a 
Negotiable Instrument? 

ANSWER: 

Yes, I cannot see why it doesn't. Is it supposed that that 
stamp is put on after the check is drawn, or that the check is 
drawn with that printed or stamped on it? Of course, if it were 
put on after the check is drawn, the instrument was originally a 
Negotiable Instrument, and I should say it had been dishonored 
by the drawee bank if it refused, when requested, to pay cash 
over the counter, for the order is to do that. 

On the other hand, if the check when originally drawn had 
the words on it, "Payable only through the Clearing House," that 
means payable only in account. 

I suppose, as a practical matter, that would be upheld; that 
that is simply a machinery for getting the cash, and directing 
the way that it is to be paid; namely, by the holder depositing it 
in his bank and letting his bank collect from the drawee bank. 

I confess, though, I should not feel at all confident about 
that. It seems to me a very arguable question. 

QUESTION: 

Is there any difference in law between these two signatures 
on a note? "Jones Mills, J. C. Smith, Treasurer," and "Jones 
Mills, by J. C. Smith, Treasurer." Is there any difference in com- 
mon practice? 
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ANSWER: 

I should say that the latter is distinctly the better form. 
There is a possibility of holding that where it reads, as in the first 
case, "Jo^^s Mills, J. C. Smith, Treasurer," that that is a joint 
obligation of the Jones Mills and J. C. Smith, Treasurer. I don't 
think that would be held, but the possibility of anybody's con- 
tending that is worth avoiding by the insertion of the small word 
"by." 

QUESTION: 

Is the following a good form of note? $25,000.00, Colum- 
bus, Mass., January 1st, 1911. Six months after date, for value 
received, the Jones Mills promises to pay to the order of J. C. 
Smith, twenty-five thousand dollars, payable at the First Nation- 
al Bank." Signed, "Jones Mills, by J. C. Smith, Treasurer; ap- 
proved, T. K. R , Director.'*^ Indorsed, "J. C. Smith." 

ANSWER: 

The possibility that one who did not know the circum- 
stances under which the note was issued might think or be held 
to have had notice that the name of the corporation was being 
used by its treasurer for his own accommodation makes it not so 
good a form as the next. 

QUESTION: 

Can the following form be improved upon? Here it is 
similar to the other case, except the Jones Mills promises to pay 
to the order of itself, and it is marked "entered and recorded," and 
it is indorsed, "Jones Mills, by J. C. Smith, Treasurer," and J. C. 
Smith puts an anomalous indorsement on it? 

ANSWER: 

That is rather a broad question. Well, the form is per- 
fectly legal. There are other forms that are just as legal. I can- 
not say that it is better than anything else, but I don't think of 
anything to add or subtract that would make it any better. 

QUESTION: 

Can a person who holds a note sue an Indorser who in- 
dorsed after it was past due? 

ANSWER: 

Yes, if value is given for the indorsement. Perhaps you 
meant to raise the question. Can a holder who takes after matur- 
ity hold an indorser who indorsed for accommodation after ma- 
turity? 
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QUESTION: 

I mean, a person holds a note and gets another indorse- 
ment after its maturity. 

ANSWER: 

No, he could not hold the Indorser, but he could not any- 
way, even if he got the indorsement before maturity. The ques- 
tion of Consideration arises as between this holder and Indorser. 
The holder, although he gave value, I will assume, for the instru- 
ment, gave value without this indorsement; now he gets another 
signature on it, for which the signer receives nothing, and for 
which the holder gives nothing. Even though it was before ma- 
turity, it cannot be enforced. 

That is worth bringing out, because banks and other per- 
sons sometimes make that mistake. They have a note that they 
are not quite satisfied with, and they say to the borrower, "You 
have got to get another Indorser on this." So the maker of the 
note brings in a friend and he puts his name on the note. That 
is not good for anything, assuming, as I am assuming, that the 
bank had previously discounted the note. Of course, if it did this 
before it discounted, the indorsement would be good. 

QUESTION: 

Sometimes it happens that when a note is discounted it is 
insisted that another indorsement must be had, and the holder 
promises that he will get another indorsement, and the note is 
then discounted. ^ . ^> .ji-....^ 

ANSWER: 

That creates a little difficulty. The note has actually been 
discounted, but the holder has promised that he will get an added 
indorsement. 

I suppose that in that case the indorsement ought to be 
binding, although, as before, the Indorser receives nothing for 
his signature, the bank here has given something. The bank in 
this case takes the indorsement in satisfaction of the previous 
obligation to get an indorsement. It is like receiving a signa- 
ture in satisfaction of a debt. The debt or obligation owing to 
the bank is not simply the obligation to pay money on the note, 
but an obligation to get an Indorser. In satisfaction of that 
obligation to get an Indorser the bank accepts the indorsement of 
B. I should say B would be liable. 

QUESTION: 

In suing Indorsers on a note, must I sue them all simulta- 
neously, or can I sue one and then another? 
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ANSWER: 

Just as you please. Sue them all; sue two or three of them; 
pick out your enemies and leave your friends out of the suit; or, 
just go for one, and afterwards you can sue the others, provided, 
of course, you charged them all by proper notice. 

QUESTION: 

Last week I understood you to say that a demand note is 
good collateral. If it is not a negotiable instrument is it good 
collateral ? 

ANSWER: 

I should say not. Non-negotiable paper, whether bills, 
demand notes, or what, is not good collateral. It is its non- 
negotiability that makes it poor collateral, not the fact it is de- 
mand paper. 

QUESTION: 

In the case of a certificed check, has the bank any way of 
getting away from that certification? For instance, it charges 
the account of the customer immediately, and it might find later 
that it might like to get out of the certification, 

ANSWER: 

I should say not, assuming that the holder of it is an inno- 
cent person, and not guilty of negligence, which makes it improper 
for him to insist on his strict legal rights. 

QUESTION: 

In the matter of Bankruptcy, just what is meant by prov- 
ing a claim, and by the statement that claims not yet due can be 
proved ? 

ANSWER: 

Proving a claim means that you go before the Referee in 
Bankruptcy and present the evidence of the claim, and, if there is 
no opposition to it, the Referee will accept it and allow it, and 
when it is time for a dividend, a dividend will be paid on it. 

Now, yon can get such a claim proved even though the 
debt is not due, if it is a real debt. If you have a note payable 
next year, you could not sue the maker on it until next year. But, 
if he goes into Bankruptcy now, you can prove the claim now and 
perhaps get a dividend on it before the note is payable. 
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Xecture ICbirteen 
Negotiable Inetrumente 
formal 1?equi6ite6 

We take up this afternoon the subject of the Negotiable 
Instruments Law. This has been enacted in most of the United 
States now, and it is a great convenience to be able to have the law 
of Bills and Notes in such a form that it can be easily got at, and 
to have the law as nearly alike in the different States as it now 
is on this important subject. 

The Negotiable Instruments Law in Massachusetts is enacted 
in the Revised Laws in Chapter 73, and your officers have had it 
reprinted in convenient form. Unfortunately, the section numbering 
in the different States is very different. The first seventeen sections 
of Chapter 73 of the Massachusetts Revised Laws are not contained 
in the Negotiable Instruments Law proper; consequently, the sec- 
tion numbering is thrown out. The New York Law has also differ- 
ent section numbering from the law as published by the Commis- 
sioners for Uniform State Laws, who got out the Negotiable Instru- 
ments Law. 

But if you have the section numbering in one place you can, 
ordinarily, find it readily enough elsewhere. I shall refer to the 
Massachusetts section numbering, because that will be the most 
convenient for you, ordinarily. 

The first question, logically, in regard to Negotiable Instru- 
ments, and the first topic taken up in the Statute, is the form of 
the instrument; what is it that constitutes a Negotiable Instrument? 

But perhaps we might say a word before this, in regard to 
the difference it makes whether a writing is a Negotiable Instru- 
ment or not. Suppose you have a note that is not quite in form, 
what the Negotiable Instruments Law requires, what is the differ- 
ence? Well, the difference is in the negotiability, and negotiability 
means this : 

If a contract obligation is fully negotiable, each holder of it 
acquires a direct right against the obligors, — the maker and the 
other parties to the instrument — ^wholly without reference to what 
!ias gone before his holding of the instrument. Though the instru* 
ment was secured by fraud, though nothing was paid for it, though 
there may be any one of a dozen reasons why, as between the maker 
and the payee, or the maker and the last indorser, the maker should 
not pay it, none of these reasons which are merely personal to the 
prior parties are good for anything in the case of a Negotiable 
Instrument as against the last holder, — the final holder. The ques- 
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lion is, is he a holder in due course; that is, did he pay value for 
the instrument without notice of the defect, and, if so, then he can 
enforce it, provided it is a genuine Negotiable Instrument. Of 
course, if the instrument is itself totally invalid even a holder in due 
course cannot recover upon it. 

If an instrument is not negotiable, however, the most it can 
be is a simple contract, and the rule in regard to the assignment of 
simple contracts is that any assignee simply stands in the shoes 
of his assignor. Even though he enforces* and is allowed to enforce, 
the contract in his own name, still the extent of his right is measured 
by the right of the original promisee, and if there was a defence 
against the original promisee, it never can be avoided. 

Then, as to the reason why there should be any special form 
required, and what is the fundamental notion at the bottom of the 
requirements that do exist. The reason why the law does not make 
every contract negotiable is because that would be unfair to 
promisors generally, — to contractors generally. If, when I make 
a simple contract with A, and have a good defence against A, he 
could turn over the contract to someone else, and destroy the de- 
fence, that would be hard on me. That hardship is endured, in the 
case of Negotiable Instruments, because of the great importance 
of having some instruments of this sort which can circulate like 
money, and the requirements of form in Negotiable Instruments 
are, in general, to confine them to instruments which are for a 
definite amount of money, and the cash value of which is exactly 
determinable, assuming the parties to be solvent. 

Now, let us see some of these requirements. A Negotiable 
Instrument must be in writing, and signed by the maker or drawer. 
It must contain an unconditional promise or order to pay a sum 
certain in money. "Unconditional order" is appropriate to drawing 
Bills of Exchange, and "unconditional promise" is appropriate to 
acceptance of a Bill or to making a Promissory Note. 

It mvLst be payable on demand, or at a nxed time. 

It must be payable to order or bearer, and where the instru- 
ment is addressed to a drawee he must be named or otherwise indi- 
cated with reasonable certainty. 

So much for the general requirements. Now, the Statute goes 
on to take up some of these requirements a little more in detail, 
and we may follow the Statute, at present, in the order of the 
subject. 

What is a sum certain in money? A great many questions 
that cause a large amount of litigation, are settled in these few 
sections of the Negotiable Instruments Law which we are taking up. 

A promise to pay $10, with interest. That is good, because 
the instrument specifies the rate of interest, or, if it does not. it 
means the legal rate of interest, and so it is perfectly calculable 
what the face of the note or bill is. 

Suppose it is payable in instalments. That, obviously, does 
not make the sum any the less certain. 

Suppose it is payable in instalments, with a provision that on 
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default the whole amount may be declared due. That is more 
troublesome. The sum is, perhaps, not thereby rendered materially 
uncertain, except insofar as more or less interest may make it so, 
but the time, which is also an important requirement, — ^the certainty 
of time is diminished by the possibility that one instalment may not 
be paid, and thereupon the whole instrument may be declared due. 
That may be urged on one side. On the other side, such a pro- 
vision in a note is wholly for the benefit of the holder, and at his 
option. It is certain that the whole instrument will become due at 
any rate at any time ultimately fixed for the payment of the instal- 
ments, and the provision for earlier maturity is to make collection 
more certain. These latter reasons have prevailed, together with 
convenience in regard to the matter, such notes being common in 
business, and the act declares them negotiable. 

So, the addition of exchange does not make the instrument 
uncertain in amount within the meaning of the law, although strictly 
it does. Technically, if the amount of exchange is not fixed in an 
instrument which provides for exchange, but is left to be deter- 
mined at the current rate, the amount is uncertain, for nobody can 
tell beforehand what the current rate is going to be, but this uncer- 
tainty is merely as to a subordinate additional detail of the instru- 
ment. It is not the main sum payable that is uncertain, but only an 
additional sum that is used and intended, really, to increase the 
holder's certaintv of getting the exact equivalent of the amount fixed 
on the face of the instrument. 

So, a provision for costs of collection, or even for an attorney's 
fee, will not destroy the negotiability of the in9trument, for these 
provisions, too, are rather to make the instrument certain to yield 
to the holder the face of the instrument. 

So much for the amount being certain. Now, the Act, in 
section 20, develops a little further what is meant by an unqualified 
order or promise. Suppose a Bill of Exchange to this effect, ^Tlease 
pay, out of the money due me on my building contract with you, 
the sum of $1,000 to A," or, "Pay to A or order $1,000 out of the 
money due me on my building contract." Is that a negotiable Bill 
of Exchange? No, it is not. The reason is that whether the $1,000 
is payable according to the terms of that instrument depends on 
whether there is $1,000 due on the building contract. It there is 
not, then the order does not profess to require payment. The order 
is, in other words, impliedly at least, conditional on there being 
$1,000 due on that building contract. That is an outside matter. 

Now let us change that a very little. "Pay to AB or order 
$1,000, and charge it against your indebtedness to me on a building 
contract," That is all right. The difference between the two cases 
is that in the second case the reference to the building contract is 
only to indicate to the drawee that he is to reimburse himself. He 
is directed to pay $1,000 anyway, and then he is to charge it up to 
a building contract. 

Now, a Bill of Exchange is none the less a valid bill because 
the drawer had no right to draw it, — ^because the drawee was not 
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in funds and had not agreed to jpay or accept; that does not make 
the instrument any the less a Bill of Exchange, although, of course, 
it renders it less valuable. Accordingly, in the second case that I 
put, there is a good Bill of Exchange, even though there is nothing 
due on the building contract, and, though, therefore, the drawee 
will have nothing valuable to charge up the payment against. 

Another case. Suppose a Promissory Note in the ordinary 
form, with this added, "This Promissory Note is given in return 
for A's promise to dig a ditch." Is that good? That is a case that 
I think is not fully settled by the Negotiable Instruments Law. It 
caused some trouble and some litigation prior to the Negotiable 
Instruments Law, and some difference of opinion, and I don't think 
the difficulty is settled. The law says that an instrument is none the 
less negotiable because it contains a statement of the transaction 
which gives rise to the instrument. As, for instance, "This note is 
given in payment for a horse," or, "This note is given for certain 
shares of stock." Those are all right. But if the statement of the 
transaction which gave rise to the instrument indicates that there 
is a condition in regard to the payment of the instrument, I should 
say the instrument was not negotiable. As, for instance, to take 
a clear case, "This note was given in return for a promise to dig 
a ditch, and if the ditch is not dug the note is not to be paid." If 
that were all put in, — that statement of the transaction which gave 
rise to the instrument — it would show that the transaction was a 
conditional one, and that the instrument was subject to the condi- 
tion. And the question involved in the case as I put it with the 
memorandum merely "This instrument is given in return for the 
payee's promise to dig a ditch," is this : Does that statement imply 
that if the ditch is not dug the note is not to be paid? I confess I 
should rather think it did. 

It is a general principle of the law of contracts that where 
one side does not perform what he has agreed to do, — ^in this case, 
to dig a ditch — ^the other side need not perform what he has agreed 
to do, — in this case, pay the note, or the price, and it would seem 
as if anybody who took that instrument would have notice of the 
condition that unless the thing was done the note was not to be paid. 

One might distinguish, then, the sort of case where a state- 
ment of the transaction will not render the instrument non-ne- 
t>:otiable, from cases where it will, in this way: Where the state- 
ment of the transaction is merely a statement of a past event, it 
will not render the instrument non-negotiable, but where it not only 
states the past event but indicates a future condition or contingency 
on which the instrument is not payable, then the statement will 
render the instrument not negotiable. 

An order is none the less unqualified because it says "please 
pay." But, if it is not merely polite, but gives the drawee, by its 
terms, permission to pay or not as he chooses, then, of course, it 
would not be fi:ood. 

"I. O. U. $50." Is that a Promissory Note? That question 
depends on whether that means "I. O. U. $50, which I promise to 
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pay/' or is simply an acknowledgment of indebtedness, desirable 
for evidence, as "Borrowed and received, of AB, $100." Unquestion- 
ably that is not a Promissory Note; it is simply written evidence, 
which is often very desirable to have, that the loan has been made. 
"I. O. U.," strictly, is similar, but it is more possible to argue there, 
than in the case of "Borrowed and received, that the words imply 
"I also promise to pay," but they certainly do not say it. The ques- 
tion is helped by the necessity of words of negotiability to make 
a negotiable instrument. Without such words, no instrument is 
negotiable, and when inserted they make it easier to find a promise. 
"I. O. U., or order, $100," I should say was a note. 

Then, the instrument must be payable at a determinable 
future time, or on demand. Strictly, perhaps, it is an infringement 
of the theory of negotiability to allow demand notes, for you cannot 
tell just when they are payable, but, as the holder can make them 
payable whenever he chooses, such an objection would be, in the 
highest degree, technical. 

Similarly, as to notes or bills payable so many days, or a 
certain length of time, after demand or sight. Such an instrument 
is not, perhaps, certain in time when it is gisren, but it may be made 
so at any time. The only trouble with those instruments, practically, 
is that a subsequent holder may not be able to tell whether a prior 
holder has made demand or not. It would be desirable, therefore, 
for such instruments always to be presented by a notary to indicate 
when demand has been made, so that any holder could tell from the 
notation on the instrument whether the time has started to run after 
sight or demand. 

Another kind of instrument which has been allowed, but 
which, it seems to me, should not be allowed, — ^the only reason 
it does not make much difference is because it is so rare — ^is where 
an instrument is payable on the happening of an event which is 
certain to happen, but the time when it will happen is uncertain. 
The typical case of this kind of note is a note promising to pay 
when the maker dies. Such a note is negotiable, if made to order, 
although, of course, it is obvious that the time is, in any business 
sense, highly uncertain. That is not the kind of instrument suitable 
for a substitute or an addition to money ; it is not a banking instru- 
ment ; it ought not to be negotiable, but, as I say, it has been de- 
clared to be so. 

That kind of instrument is contrasted with an instrument 
made by a bachelor payable when he gets married. That would not 
be negotiable, because he may never get married at all, but he is 
certain to die, although we cannot tell when. 

Now, not only must a Negotiable Instrument, in order to be 
such, fulfill the requisites that I have described, but it must not be 
coupled with any other agreement. It must be simply for the pay- 
ment of money. It may be payable in any kind of money that is legal 
tender, unquestionably. A note payable in one dollar bills is none 
the less negotiable. The chief trouble that has arisen in regard to 
such instruments is in regard to instruments payable in "current 
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funds." In my opinion, such an instrument is not negotiable, but 
there arc varying decisions on the subject in different jurisdictions. 
These decisions do not really vary as a matter of law, but on the 
construction of what such an instrument means. Some courts say 
a promise to pay in current funds means a promise to pay in such 
kinds of legal tender as are current. I don't think that is what is 
meant; I think such instruments mean payable in anything that 
is current as money, whether it is legal tender or not. Now if the 
instrument means that, and I think it does mean that, there is a 
difficulty in saying it is negotiable. 

The Negotable Instruments Law apparently intended to set at rest 
this difficulty, but it failed to do so ; the language is not conclusive. 
The Statute says that the negotiable character of an instrument is 
not affected by the fact that it designates the particular kind of 
current money in which payment is to be made. Well, that would 
be so anyway. 

Now, an instrument, as I say, must not promise an3rthing 
more than the payment of money. Frequently instruments do add 
something. An elaborate collateral note will frequently contain 
a good deal, and it is in regard to such notes especially that this 
question of additional powers or promises is important. Well, now, 
cowers, as distinct from promises, — powers given the holders of the 
note to do something which will render payment more certain, — 
are not objectionable; that is, a power to sell collateral, a power 
to confess judgment, a power to elect that something be done by the 
obligor in lieu of payment of money, — any of these are permissible. 
That last, perhaps, is a severe strain on the law as it stood apart 
from the Statute, for under the wording here, apparently, a note by 
which the maker promises to pay $1,(XX) or give certain stock in- 
stead of the money if the holder so elects, is a Negotiable Instrument, 
if made to order. But the maker must not promise, with the excep- 
tion here expressly made by the Statute, anything other than the 
payment of money; if he does, the additional promise renders the 
whole instrument not negotiable. 

Various matters are alluded to in section 23 which do not 
affect the validity and negotiable character of the instrument. Most 
of them are pretty obvious, but they are worth running through. 

It doesn't make any difference, then, in regard to negotia- 
l)ility, that the instrument is not dated ; that it does not specify what 
value was given, or that any value was given, — the words "for value 
received" are, therefore, unnecessary; that it does not specify the 
place where it is drawn, nor the place where it is payable. The 
place where it is drawn is not, ordinarily, practically important, and 
the place where it is payable can be determined by inference of law, 
so those things need not be specified. 

It is unimportant that the instrument is sealed. That changed 
a Common Law rule. By Common Law, any sealed instrument was 
put on an entirely different footing from an unsealed contract. This 
Kegan to make a good deal of trouble about seventy-five years ago 
nr more, when corporations began to issue obligations, and, in order 
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lo execute the contracts formally, naturally sealed tliem. But now 
the seal is wholly immaterial, whether affixed by a corporation or 
not; that is, it does not affect negotiability. It may have other 
effects. It would in this State take longer to bar the instrument 
under the Statute of Limitations if it were sealed. 

As to the time when an instrument is payable, if no time is 
expressed it is payable on demand. There is a different rule in re- 
gard to Negotiable Instruments than in regard to contracts gener- 
ally. In regard to contracts generally, if nothing is said about the 
time when anything is to be done, the legal rule is that it is to be 
done in a reasonable time, which may vary according to circum- 
stances, but which, generally, is at least a little time removed from 
the present, but to make a note without saying anything as to the 
time of payment indicates that payment is demandable immediately. 

An instrument, may, of course, be made payable to anybody, 
or to several together. A special case provided for by the Negotiable 
Instruments Law, which was very well worth providing for, and 
which caused a good deal of trouble before, is this : 

A note payable to the holder of an office for the time being. 
At Common Law there were real persons and fictitious persons; 
namely, corporations, but there was no recognition of the person- 
ality of an office. For instance, suppose a note payable to "the 
minister of Trinity church." That would, obviously, be intended 
to be payable to whoever happened to be the minister of the church 
at the time. But the Common Law did not recognize the possib- 
ility of making a promise to some uncertain person of that sort, 
and it construed the document as meaning the man who was minis- 
ter at the time the note was made. So a note payable to an officer 
of an incorporated society was likely to give trouble, for the intent 
of such an instrument always was that it should be payable to who- 
ever held the office at the time of maturity, or at the time of collec- 
tion, and the officer for the time being should be able to hand 
jt on to his successor, and the successor should fill the designation 
of payee. That intention is made effectual by this provision of the 
Act. 

An instrument is payable to bearer not only when it is ex- 
pressed to be so, but when it is payable to the order of a fictitious 
person or non-existing person, and such fact was known to the 
person making it so payable. That is an old doctrine of the Common 
Law, but it is one in which there are possibilities of trouble. Sup- 
pose a maker makes a note payable to AB, and indorses it with AB's 
name. AB is not a real person. Sometimes that sort of thing is 
done by a maker, in order to get fictitious credit. He doesn't want 
to forge anyone's name, so he doesn't make it out to a real person, 
but to a fictitious person, and then indorses it, and it looks like a 
little stronger paper then a one-name paper. Now, that instrument 
would be payable to bearer, according to this Statute. But suppose 
it was specially indorsed by one holder of it to another holder. 
Would it still be payable to bearer, so that a holder could strike 
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out the indorsements and sue on it as a bearer instrument? There 
is nothing here to say the contrary. 

It is important to remember that the instrument is not to 
be treated as payable to bearer when the maker has been de- 
ceived into making out the instrument to a fictitious payee not 
knowing the fiction. There have been some notable frauds of this 
sort. There was one in a New York law office, which did a real 
estate business. A trusted clerk of the office used to represent 
that he had taken a mortgage on certain property, and that he had 
to give a check for the mortgage loan; the office being engaged 
in loaning trust money on real estate. This clerk would have a 
check all made out, perhaps, to AB, and he would tell the mem- 
ber of the firm that he approached that AB was borrowing on 
mortgage, that the mortgage papers had all been arranged and 
everything was straight, and, accordingly, the member of the firm 
would sign the check. Now, there was no AB at all. The fraud- 
ulent clerk played that he was AB, and then he would indorse 
the check in AB's name, and thereby get the money. Now, such 
an instrument would not, under the terms of this Act, be payable 
to bearer, because the maker of the instrument, — ^and the maker 
is not the clerk who writes the paper, but the drawer who signs 
it, or the maker of the note — did not know that AB was a ficti- 
tious person. 

What I have said covers the most important points in re- 
gard to the form of the document. We will take up next time 
something in regard to the liabilities of the parties. 

I want to say a word, before inviting other questions, in 
regard to a question put the last time, in regard to the possibility 
of a bank's accepting a time draft. The question is asked ordi- 
narily with reference to a bank's accepting a time draft on credit ; 
that is, loaning its acceptance as a method of making a loan. Now, 
a bank cannot loan its name in that way or in any way. It can- 
not indorse for accommodation; it cannot accept for accommoda- 
tion; it cannot guarantee for accommodation. But I should not 
say that the principle was accurately expressed, as it is sometimes 
expressed, by saying that a bank has not the power to accept a 
time draft; I should say that it had the power. 

If it were paid, for instance, for its acceptance of a time 
draft, — received present pay for its acceptance, if a customer for 
any reason wanted that form of instrument for cash, I think a 
bank could give it just a readily as it could give a certificate of 
deposit. The essential thing is that it cannot loan its credit in 
any form whatever; it must get present consideration. If a bank 
owed money for office furniture, I suppose it could accept a time 
draft drawn on it for the debt. 

A question was asked in regard to the power of a Savings 
Bank to borrow on a note, and I have been informed from the 
floor that a Statute was passed in 1908 expressly giving Savings 
Banks such power, and that they used to do it before that time 
anyway. 
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QUESTION: 
Is a draft drawn payable on arrival of goods negotiable? 

ANSWER: 
I should say clearly not; for the goods may never arrive. 

QUESTION: 

Does making an instrument payable in New York funds 
have the same effect as making it payable in current funds? 

ANSWER: 

The same question is involved; namely, what does "New 
York funds" mean. Perhaps a banker's opinion would be better 
than mine. Does it mean, when Clearing House Certificates are 
around, or other things which are not really legal tender, that the 
instrument is payable in that sort of thing, or does it only mean 
that it is to be payable with, perhaps, such exchange as would be 
equivalent to New York payment? 

QUESTION: 

I should regard it as calling for a New York check; that is, 
a check upon a New York institution. A banker's check, of course. 

ANSWER: 

A banker's check is not legal tender, although most of us are 
glad to get them. 

QUESTION: 
Is a demand note good collateral? 

ANSWER: 

It depends whose note it is. That is one answer, but I sup- 
pose what you have in mind is with reference to the old Massa- 
chusetts rule that equities run against demand paper as soon as 
it is issued, and that, therefore, anyone who took it would be like- 
ly to be taking something against which there might be some 
equity. 

QUESTION: 

I understood that on a demand note set off could be claimed 
between th parties. 

9 
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ANSWER: 

There may be various equities if the bank takes subject to 
them, but the Negotiable Instruments Law abolishes that old 
Massachusetts rule in regard to demand paper, and equities do not 
begin to run until a reasonable time has elapsed from the date of 
the note. Accordingly a bank which took such a note as collateral 
within a reasonable time from its date would be protected. 

QUESTION: 

If A draws a check on a bank payable to B or order, and B 
presents it at the bank on which it is drawn and refuses to indorse 
the check, is the bank justified in paying it? 

ANSWER: 

Yes, the bank is justified in paying. The question is 
usually asked, is the bank justified in not paying it, if B won't 
indorse? The bank is justified in paying, I should say, and won't 
suffer if it pays B, but I think that it is entitled to demand B's 
indorsement in such a case, if it wants the indorsement. B's in- 
dorsement in such a case is not really a proper indorsement; it is 
merely a receipt, and if B should say, ^'I won't write my name on 
the back simply, but I will write 'Received payment' and sign it," 
I think the bank could not ask any more. But I think banking 
usage would entitle the bank to some written evidence that it has 
actually paid B. It would not leave it to outside proof. But, 
as a matter of fact, if the bank could prove in any way that it had 
actually made the payment and taken up the instrument, that 
would be enough to entitle the bank to charge the payment against 
the drawer of the check. 
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lecture fifteen 

Bbeolute anD personal Befeneee 

We spoke last week in regard to the obligation of an in- 
dorser, chiefly. Today I am going to take up first the negotia- 
tion of Bills and Notes. That involves the indorsement as a 
means of transferring title; it also involves negotiation where no 
indorsement is necessary. 

In the first place, of course, an instrument payable to bear- 
er needs no indorsement, and an instrument payable to order needs 
an indorsement. 

What is an indorsement? Normally, as I said last week, 
an indorsement is an order to pay to the order of someone else. 

Suppose the payee of a note writes, "I assign this note," 
and signs that statement; what is the effect of that? There has 
been a good deal of litigation on that. Undoubtedly, it has as 
much effect as the assignment of a simple contract debt. That 
effect, as we have seen, is simply to put the assignee in the shoes 
of the assignor, and I should say that was all the effect a writing 
of this sort on a negotiable instrument had. The contract, there- 
fore, would be subject to all defences which the assignor was sub- 
ject to. He would not, like an indorsee for value, be able to as- 
sert an independent right of his own, cutting off all personal de- 
fences which might exist against the previous holder. 

Furthermore, the assignor would not be liable as a promisor. 
If the assignee could not collect the money from the maker, he 
could not sue the payee who had written "I assign this instrument" 
as an indorser, for there is no promise implied in the words "I 
assign," as there is in an indorsement. 

Another kind of writing which has given rise to litigation 
and discussion is this: A payee writes on an instrument, "I guar- 
antee the within note," and hands it over. What is the effect of 
that? Is that an indorsement? In this case, undoubtedly, there 
is a promise. It differs from the case of the assignment. Here, 
on the other hand, there are at least no words indicating that the 
payee transfers the note; he simply says that he guarantees. What 
IS the difference between a guaranty and an indorsement, in the 
matter of liability? The difference is that an indorser is subejct 
to certain well-known conditions, as presentment and notice. A 
guarantor is not. As far as that goes, then, the guaranty is rather 
better than an indorsement, because the holder does not have to 
make prompt presentment and give the prompt notice necessary 
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to charge an indorser. Any reasonable diligence will do for the 
guarantor. 

But, it seems that the words "I guarantee" do not imply a 
transfer of title, so that a note handed over with that written on 
it is not indorsed for the purpose of transfer; it is simply a prom- 
ise entered into, and, doubtless, anyone selling a note with ''I guar- 
antee" written on it would be bound to indorse on request, just 
as anyone who attempts to transfer a note but fails to indorse it 
so as to give the purchaser title would be bound to carry out the 
contract implied from the sale of the instrument itself, — ^to indorse 
it. 

These are rather special forms of writings that I have tak- 
en up, — not properly called indorsements. But let. us turn now 
to writings that might be properly called indorsements. How 
should a note be indorsed? 

It is customarily said, and it is convenient, certainly, .to 
•have it the practice, that it i^hould be indorsed in the same way 
that the name is written on the face. But that is not legally nec- 
essary. The indorsement must be by the person who owns the 
< instrument and -who is really the payee or holder, and if the 
.payee's name is misspelled an indorsement with the correct spell- 
mg will be a valid indorsement. 

Further, sometimes people are called by other than their 
own names. This especially happens in regard to business desig- 
nations. Suppose Mr. A. is doing business under the name of the 
A Trading Co. He indorses a note made payable to the A Trad- 
ing Co. simply in his own name, "A." That is a good indorse- 
ment. The A Trading C. is A. He is simply doing business 
under that name, and, although it would be convenient, and 
would be the more proper way because it is more convenient, for 
him to write his name on the back as it is written on the :&ice, 
still the indorsement merely of his name A would transfer title. 

So, a note made pa3rable to a single woman, who after- 
wards marries and changes her name. An indorsement by her in 
her new name would be a good indorsement to transfer the instru- 
ment. 

So, if anyone changed his name and a note were made in 
the old name, he could indorse in his new name. He is really 
the person who is designated, whether correctly or not, as the 
payee. 

There is one sort of case that comes up so commonly that 
it is especially referred to in the Negotiable Instruments Law, at 
section 59. A cashier of a bank, or the fiscal officer of any cor- 
poration, is named as payee. It is the presumption that such an 
instrument is payable to the corporation, and that the name of the 
cashier or the treasurer is simply a mode of designating the cor- 
poration. It would be a valid indorsement of such an instrument, 
made payable to the Cashier of The A Bank to have it indorsed 
"The A Bank," and not with the cashier's signature, ^ough, of 
course, the Cashier's signature would be perfectly proper as an 
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indorsement, and would be the business signature of the bank, in 
effect. 

A note may be payable to two persons jointly, or may be 
indorsed to two persons jointly. If so payable or indorsed, then 
each of the persons named as payees or mdorsees must join in an 
indorsement to transfer it. One may have authority to indorse 
for the other, but that is a question of fact. Only in the case of 
partnership is it to be assumed that one joint payee or indorsee 
has such authority. The rights of joint payees or joint indorsees 
as between themselves are things that they must settle between 
themselves. Somtimes they are entitled to share equally, and 
sometimes they are entitled to share in some other proportion, 
but other parties to the instrument have no concern with that. 

Now, indorsement may be of various special sorts, referred 
to in sections 53 to 56 of the Statute, and are called "Restrictive, 
Qualified and Conditional Indorsements.'' 

A Restrictive Indorsement restricts the title which the in- 
dorsee gets. That is, something other than a full and complete 
ownership of the instrument is given. It is provided that an in- 
dorsement is restrictive when it prevents further negotiation; thai 
is, one right of the ordinary owner of an instrument is taken 
away. The right of the ordinary owner is to sell when he chooses 
and to whom he chooses, and an indorsement that restricts furth- 
er negotiation limits his right as owner. 

Or, when the indorsee is made the agent of the indorser, 
or where title is vested in the indorsee in trust for, or to the use 
of, some other person. That is, virtually, where the indorsee is 
agent or trustee either for the indorser or for someone else. 

The common case of Restricted Indorsement is where the 
indorsee is agent or trustee for the indorser, and takes the in- 
strument for collection. Even though he is called arti agent, he 
is virtually a trustee. The difference between an agent and a 
trustee is that a trustee has title, and even an indorsee for col- 
lection has such title that he can sue on the instrument, and deal 
with it as a trustee deals with property. He has got to observe 
the trust created by being a collecting agent, but within the lim- 
its imposed by that duty he has a full power to act as an owner. 

The great importance of a Restrictive Indorsement is that 
the indorsee is subject to any defence that the person for whom 
he holds in trust is subject to; that is, ordinarily, the indorser. 
The reason for that is plain. As restrictive indorsee he has 
nothing up of his own, so to speak, as he is doing it for somebody 
else, and if there is any reason why a party to that instrument 
should not be liable to the beneficiary for whom the restrictive 
indorsee is acting, he may fairly say, "I ought not to pay you, be- 
cause you are going to pay the money over to someone who is 
not entitled to recover from me." 

A Qualified Indorsement restricts the liability of the in- 
dorser, just as a Restrictive Indorsement restricts his title. An 
indorsement "without recourse" is a Qualified Indorsement. That 
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gives as complete title to the instrument to the indorsee as an Un- 
qualified Indorsement. It simply imposes no liability as promis- 
or or obligor — on the indorser. 

Conditional Indorsement is not very common. That is, I 
indorse to A on such and such a condition. That is really not an 
indorsement at all. The condition may be disregarded, and the 
indorsement treated as an absolute indorsement, except that as 
between the immediate parties the conditional agreement is bind- 
ing as a contract between them. 

So much for the ordinary method of transferring Negotia- 
ble Instruments by indorsement. Now as to transferring them 
by delivery. The instrument must be payable to bearer in order 
to be transferred by delivery, and by "payable to bearer" the 
Negotiable Instruments Law means a larger class of instruments — 
than those where the bearer is named on the face of the docu- 
ment as payee. 

In section 26 the different things included under "instru- 
ments payable to bearer" are included. An instrument is pay- 
able to bearer when it is expressed to be so payable on its face; 
second, when it is payable to a person named therein or bearer; 
that is, either when it is payable simply to bearer or payable to 
A or bearer; third, where it is payable to the order of a fictitious 
or non-existing person, and such fact was known to the person 
making it so payable. 

That last is a subject to which a moment's attention is de- 
sirable. I think I alluded before to the possibility of a fictitious 
payee. Now, it is rather odd to treat a note payable in terms to 
a specific person as an instrument payable to bearer, but there is 
no such real person, and a maker who puts out into the world an 
instrument, knowing that the payee named is fictitious, cannot 
complain if the world is allowed to treat it as payable to bearer. 

But, it is vital to notice that this only applies to cases 
where it is known to the maker that the payee is fictitious. There 
have been a good many frauds committed in this way. 

For instance, a person in charge of the buying for a large 
shop reports that certain sums are due wholesale dealers in goods, 
and forges bills of parcels and presents them to the heads of the 
establishment, who signs checks for these fictitious bills, with 
the names of fictitious persons as payees, — ^imaginary wholesale 
dealers. The checks are signed, and the fraudulent employees 
get them, indorse them in the fictitious name, and get the money. 
Now, those instruments are not payable to bearer. The rascally 
clerks who actually wrote the checks knew of the fiction, but the 
person who signed the checks is the maker, and he did not know, 
and, therefore, the instrument is not payable to bearer as far as 
he is concerned. It is virtually an instrument that is impossible 
to use, because it is not payable to bearer and it is not payable to 
any real person, so there is no one who can indorse it so as to 
bind the maker. 

Then, another class of cases where the instrument is treated 
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as payable to bearer under the Negotiable Instruments Law is 
where the name of the payee does not purport to be the name of 
any person. That means a check payable to cash, or something 
of that sort. There is one case in the books where a bill of ex- 
change was made payable to the town pump. It may, perhaps, 
be questioned whether an instrument of that sort ought to be re- 
garded as a legal document at all, but if it is intend^ to amount 
to anything there is no better way of treating it than as an instru- 
ment payable to bearer. 

The last case is where the only or last indorsement is an 
indorsement in blank. That leads me to call attention to a dis- 
tinction to be observed between an instrument payable to bear- 
er on its face and an instrument ixKlorsed in blank. 

Suppose an instrument payable to bearer on its face, and 
the holder. A, indorses it to B, in this way, "Pay to the order of 
B;" he makes a special indorsement. C steals that instrument 
and forges B's indorsement, so as to make it look all ri|^ht, and 
sells it to D. Can D recover on that instrument agamst the 
maker? The answer is, "Yes, he can." He can strike out all 
those indorsements, and say, "That instrument is payable to bear- 
er, and I am going to rely on the face of the instrument and not 
trace my title through the indorsements at all." 

But now suppose an instrument payable on its face to A 
and indorsed in blank by A, and then the holder, B, indorses it 
specially to C, "Pav to the order of C." As before, the special 
indorsees name is forged, and D, the bona fide holder for value, 
wishes to sue. He cannot do so. He cannot strike out all the 
indorsements subsequent to the first, which was a blank indorse- 
ment, and say, "I claim under that indorsement, which made it 
payable to bearer, and the subsequent indorsements may be dis- 
regarded." 

That distinction is brought about by the special words of 
this Statute; it makes an instrument payable to bearer when the 
only or last indorsement is in blank. In the case I put the first 
indorsement was in blank, but the subsequent indorsements were 
not, and that, therefore, is not a bearer instrument, and cannot be 
transferred by mere delivery. It must be indorsed by the special 
indorsee. 

So much in regard to the normal method of negotiating 

= instruments, — ^bills and notes. Now as to the defences which the 

obligors on Negotiable Instruments may have against the holders. 

The defences to Negotiable Instruments are of two sorts. 
They may be distinguished as Absolute Defences on the one hand 
and Equities, or Equitable Defences, on the other hand, or — these 
are simply other names — Real Defences on the one hand and 
Personal Defences on the other. The distinction between them 
is this, that the Absolute or Real Defences are good against any 
holder; they are always good against that instrument, and will 
always prevent recovery on it. Personal Defences are good 
against a particular person only. A Personal Defence that is pri- 
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marily good against a particular person only is also good against 
other persons who are not holders in due course, but holders in 
due course take free from such Personal Defences. First I am 
going to talk about the defences which are not cut off by nego- 
tiation of the instrument. 

First, then the Lack of Genuineness of the Instrument 
under this heading may be collected cases of somewhat different 
sorts. The case that is most obvious is the case of a forged in- 
strument. It is clear that if A's name is forged to a note he can- 
not be liable upon it. It is not his note; it doesn't matter how 
innocent the holder may be. 

A second and more troublesome kind of lack of genuine- 
ness is where the signer of the obligation was not authorized to 
make a genuine obligation. That would arise, perhaps, more 
commonly, in the case of corporations than in regard to individ- 
uals. A corporation may not have authority under its charter to 
sign negotiable paper. If it has authority to sign checks, it may 
not have authority to borrow money and sign notes for that pur- 
pose. Of course, business corporations would have such author- 
ity. It would be only a question there of the authority of the 
officer to bind the corporation, but charitable corporations, for in- 
stance, might not have the authority to borrow money. It would 
be important to determine that, as well as to determine the ca- 
pacity of the officer who purported to bind the corporation. 

In regard to the officer of the corporation, it is simply a 
question of agency. Any agent who purports to bind his prin- 
cipal cannot do so unless he has actual or apparent authority. If 
he has either actual or apparent authority then he may. This 
sort of case, in regard to Forgery and Lack of Authority, is dealt 
with in section 40 of the Statute, and there is an exception put in 
there that is worth a moment's attention. It is said that where a 
signature is forged or without authority it is wholly inoperative, 
and gives no right, unless the party is precluded from setting up 
the forgery or want of authority. What would prevent a man 
from setting up forgery or want of authority? It is impossible 
to enumerate all case which might arise, but one may suggest a 
few. 

Suppose a note with A's name forged upon it is transferred 
by him. He cannot afterwards set up that that is not his signa- 
ture, or that the signer had no authority. By making use of the 
instrument he has adopted it. 

Compare that case with this. A note with A's name on it 
is forged and discounted. When it has matured A is told that 
there is a note with his signature. He looks at it and says, "That 
is a forged signature, but I will pay it." Has he precluded him- 
self from setting up that it is a forgery, and that he won't pay it? 
No, he is not. He has received no consideration for his promise 
to pay. The note was discounted before it was shown to him; 
nobody has acted in reliance on his representation that he would 
treat that as his signature; he has simply gratuitously promised 
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that he would do more than he was bound to do. A forgery can- 
not be ratified, is the better view, by simply saying, "I adopt that 
and treat it as my signature, and I will pay it." 

Lack of Authority of an agent, however, can be ratified 
without consideration. If, in a case analogous to the one I put 
last, where the maker's name was signed by an agent who did 
not have authority, the principal said, "I ratify that signature; I 
will pay it, even though that agent did not have authority," there 
the principal would be bound. 

Another case where the instrument lacks genuineness in 
the legal sense arises in some situations where the signature of 
the obligor is perfectly genuine, and where there has been no 
change in the document. For instance, a clfever rascal induces 
somebody to sig^ a paper which he says is a receipt for some- 
thing. By sleight of hand he substitutes a promissory note for 
the receipt, and the maker, supposing he is signing a receipt, ac- 
tually is signing a note. Assuming that he was not seriously 
negligent, he can set up that that is not his note. So, where a 
genuine signature is obtained and a note written over it. 

A distinction is made between inducing a man by fraud 
to consent to signing a note, and fraudulently getting a man to 
sign something which he does not know is a note and has no rea- 
son to know is a note. 

Where a man is fraudulent induced to sign a note, and he 
knows that he is signing a note, but thinks he is signing it for 
a special purpose which does not in fact exist or is signing it be- 
cause of any false representations, he will be liable to a holder 
in due course. 

But, if the fraud prevented him from knowing he was sign- 
ing a note at all, then he has an absolute or real defence, good 
against any holder. That is one absolute defence, — lack of gen- 
uineness of the obligation. 

Another defence is Lack of Title in the Holder. Even 
though the obligation is binding upon the maker or other parties 
to it, they have a right to pay only the person that has title, — 
the reason obviously being that they might be called on to pay 
twice if they paid someone who did not have title. 

So, a person who seeks payment of a negotiable instru- 
ment must make out both that the obligor is bound and that he 
himself has title to the obligation. There are some special diffi- 
culties in regard to title. A forged indorsement, for instance, 
in the chain of title, will prevent any subsequent indorsee, how- 
ever innocent, from getting title. Accordingly, such indorsee can- 
not recover from any party prior to the forgery. If there are 
subsequent genuine indorsements — ^subsequent to the forgery — he 
can sue those indorsers, because he can trace a clear title up to 
them, but he can only sue such indorsers. 

Suppose he gets payment from a prior party who does not 
know that the indorsement is forged, and who later finds it out. 
That person, who has paid the money, can recover it back. It 
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was paid to a person who had no right to get it; consequently h^^ 
has no right to keep it. 

The situation is different where payment is made on an 
instrument with a forged indorsement from what it is where the 
instrument has a forged drawer's name. 

I will continue next time this subject of defence? to ^ne- 
gotiable instruments, and will now take up some questio^^. 



QlTESrrOTff: 

Suppose a note broker sold to a bank a hot^ signed by a 
corporation. The broker does not indorse the parer, and does 
not disclose whether or not he is acting as an agent for the mak- 
er. It afterward transpires that the officer of the corporation 
who signed the ipote had no authority to do so, and the corpora- 
tion refused it. Would you consider the 'broker liable? 

ANSWER: 

I think he 'would be liable. An agent who does not dis- 
close his agency is virtually a principal, that is, he can be treated 
as principal by the person to whom he sells. As he saw, the sell- 
er of negotiable paper, even though he does not indorse, implied- 
ly warrants that > is is genuine, and that it is what it purports to 
be. I should say he impliedly warranted that 'this was a note of 
the corporation. 

QUESTION: 

The further question is asked, would the broker be liable 
if he said he was acting as an agent? 

ANSWER: 

The answer is. No, because an agent purports to act for 
his principal, and the liabilities then ' are all the principal's, and 
the only liability the agent is under, — the only warranty he makes 
— ^is that he has authority as agent to do what he is undertaking 
to do, and all the note broker would warrant then would be that 
he was authorized to sell that particular note. 
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QUESTION: 

Suppose those notes were issued by the Treasurer of the 

corporation, he being the actual Treasurer, but he put out the 

notes without putting them on the books; does that change the 
situation ? 

ANSWER: 

Generally speaking, I suppose the corporation would be 
liable on such notes. Of course, if the corporation is liable on 
them, then the broker is not liable, even though he purports to act 
as principal. 

QUESTION: 
Is a demand note outlawed in six years? 

ANSWER: 
Yes. 

QUESTION: 

If the holder of a note already discounted desires to strength- 
en it by adding an indorser, can he hold that indorser? As I 
understand it, there is no consideration. 



ANSWER: 

No, there is no consideration, and the question virtually 
asked is, How can a man be bound on a promise where there is 
no consideration? Generally speaking, he cannot be, unless the 
indorsement is paid for; therefore, generally speaking, made un- 
der these circumstances it will not be binding. 

If a promise is made under seal, it is binding without 
consideration. It would be rather an odd-looking thing to do to 
put a seal on the back of a note by such a subsequent indorser's 
name — I never saw it done — ^but that would be effectual, in my 
opinion. I cannot think of anything else that would be. 

QUESTION: 

If there have been any payments within six years, a note 
would be outlawed, would it? 

ANSWER: 

No. Of course, notes, like other debts, may be indefinite- 
ly extended by part payments, or by hew promises. 
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QUESTION: 

Drawees do not always pay arrival drafts on the arrival of 
the goods. If the collecting bank does not trace the arrival of 
the goods, and the drawee does not pay until a month or two af- 
ter arrival, is the bank liable in any way? 

ANSWER: 

I suppose that means, if the bank does not present the 
draft and protest it for non-payment on arrival of the goods. By 
"arrival draft" is meant, I suppose, a draft in terms payable on 
arrival of certain goods. If so, that is certainly not a Negotiable 
Instrument, because the goods may never arrive. Of course, not 
being a Negotiable Instrument, the Negotiable Instruments Law 
has no application, and the law of Negotiable Instruments has no 
application. 

I should say the obligation of the bank in such a case was 
to use reasonable diligence, whatever that may mean, in a mer- 
cantile sense. It does not have the special meaning that it has in 
regard to Negotiable Instruments. 

QUESTION: 

Would such a draft become a Negotiable Instrument when 
the goods arrive? 

ANSWER: 

No. Whether an instrument is negotiable or not depends 
upon its face. You have got to say from reading it that it is 
negotiable, not from extrinsic matters. 

QUESTION: 

Should a bank deliver to a drawee of a draft, with Bill of 
Lading attached, the Bill of Lading on acceptance of the draft? 
The draft says on "arrival, pay." 

ANSWER: 

I suppose that "on arrival" does not mean that the drawee 
shall have previously got the goods, so it does not mean that he 
shall have possession of the Bill of Lading. I don't think that 
that Bill of Lading should be delivered without payment of the 
draft. The ordinary rule in sales of goods is that delivery of 
the goods and payment of the price are to be contemporaneous, 
unless the contrary is expressly provided. Now here, I should 
say, instead of the contrary being expressly provided, it is almost 
expressly provided that they shall be contemporaneous. "On ar- 
rival of goods pay this draft" is requesting that the drawee pay 
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contemporaneously with the arrival 'Of the goods. ' When things 
arc to be done contemporaneously one party need not perform 
.unless the other docs. Thercfote the form seems to me to indi- 
cate that the drawee is not to get the goods delivered to him bc- 
'fore he pays. 

QUESTION: 

If a bank discounts a note for B, signed by A, which is 
also indorsed in blank by C and D. ^B has forged the signature 
of the maker and .presents it for discount. C and D do not know 
of the forgery. Can the bank hold C and D? 

ANSWER: 

I should say, Yes. I should say that C and D were in- 
duced to sign by false representations* but they did sign. It was 
their genuine .signatures to that instrument, and they ought to be 
iiable to a holder in due course. 

QUESTION: 
They are liable on their warranty? 

ANSWER: 

No, they are liable on their indorsements. They indorsed 
the note. There is no difficulty in a bad note having good in- 
dorsements on it. 

QUESTION: 

Can a corporation set up as a :good defence its indorse- 
ment being for accommodation? 

ANSWER: 

Not generally unless that was known to the holder in due 
course. It would not be a Real Defence. 

But if the corporation actually has not the power to sign 
negotiable instruments that would create a Real Defence. If this 
is a business corporation I should say that it had power to sign 
notes, and that it was merely a Personal Defence that no consid- 
eration was received as it ought to have been. 

QUESTION: 

If a Sight Draft presented on Friday is refused payment, 
should the protest be made on Saturday or Monday? 

If protested on Saturday, must the protest be before twelve 
o'clock? 
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ANSWER: 

The question amounts to this, Saturday being a half holi- 
day by Statute? Does that half holiday justify a day's delay? 

You can't get a whole day on Saturday; to get a full day 
you must wait till Monday. It is certainly a fair argument that 
you are entitled to a whole day, and Saturday is not a whole day 
for this purpose. 

QUESTION: 

One of the most prominent notaries in Boston holds to the 
opinion that the only obligation which need be protested on Sat- 
urday is a demand note, when sixty days from its date expires 
on Saturday. 

ANSWER: 

I should think his opinion would be as good as any man's 
in Boston. 

QUESTION: 

If a person draws a note which is legally negotiable, and 
which is negotiable as far as he is concerned, can anyone make 
that non-negotiable by restrictive indorsement or otherwise? 

ANSWER: 

If it IS within the Negotiable Instruments Law, they can- 
not make it a non-negotiable instrument. In construing it and 
the obligations of the parties on it, the rules of negotiable paper 
will always be applied. But in the sense blocking its further ne- 
gotiation an indorser can make it non-negotiable by restrictive 
indorsement, if it is not payable to bearer. If it is payable to bear- 
er a restrictive indorsement, in eflFect, does not bar further ne- 
gotiation, because it will always remain a bearer note and pass by 
delivery, but in the case of an order note which has a restrictive 
indorsment on the back of it, further negotiation is effectively re- 
tricted. 
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lecture Sixteen 

Bl>90lute Befeneee: Continued 

I shall continue to speak this afternoon on the subject 
with which we were occupied last week; namely, Absolute De- 
fences to Bills and Notes. We were speaking of Lack of Title 
of the transferror of a Bill or Note. Of course, if the transferror 
lacked title, the transferee can get none. That is a defence which 
will be good against anybody. 

I have spoken of a forged indorsement. A case similar 
to an actually forged indorsement is that of an indorsement by 
one who is not the real payee, even though he seems to be so. 

Suppose a check made payable to John Smith. A real 
John Smith writes his name on the back as indorser. Let it be 
supposed that the indorser really thought that the check was his. 
Nevertheless, the indorsement would not be a good indorsement, 
if the person intended as the real payee was not the particular 
John Smith who indorsed. 

In Germany, the law is more liberal to banks than it is 
here, in this respect. In Germany a bank that pays a check 
which appears to be all right, which has indorsements in the reg- 
ular form, is protected, even if they are forged, but in England 
and in this country, the bank who pays, as well as the purchaser, 
would suffer in case the indorsement were not that of the real 
payee. 

A somewhat special kind of case comes up occasionally, 
where a check is procured by fraud from the drawer. The draw- 
er perhaps, thinks that the man before him is John Smith number 
one, to whom, we will suppose, the drawer of the check owes 
money. Believing the person before him to be John Smith num- 
ber one, the drawer makes out a check to John Smith and gives it 
to the person, in front of him, whom, we will suppose, is named 
John Smith, but is not the one intended by the drawer. Now, to 
whom is that check payable? Is it payable to the man who stood 
there, or to the person whom he was impersonating? There, it 
is held, the check really made payable to the person before the 
drawer; that that was the person intended, although the drawer 
thought that the man in front of him was somebody else. 

And this principle is applied even where there is no iden- 
tity of name. Suppose that the drawer of a check owes money 
to John Smith, and John Brown comes in and says, "I am John 
Smith, and I want that money you owe me." The drawer, ac- 
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cordingly, believing this to be true, writes a check to John 
Smith, and gives it to the person in front of him. That check 
would in legal effect be payable to John Brown; that is, the draw- 
er intended to make his check payable to the person in front of 
him. He made it payable to him in the name of John Smith. It 
can be indorsed by John Brown so as to give title to it to a pur- 
chaser, or so as to protect the bank on which it is drawn. He 
could indorse it in his own name — ^John Brown — ^but of course 
he would not want to do that, for that would arouse suspicion, 
but if he indorsed "John Smith" it would be a good indorsemenL 
"John Smith" would be his business designation for that particu- 
lar fraud. 

A third Absolute Defence or Real Defence to negotiable 
paper is alteration. There might be some question arise as to its 
classification under this head rather than under personal defences, 
for reasons that I will state in a minute. It is dealt with in sec- 
tions 141 and 142 of the Massachusetts Statute, and the general 
rule is that a material alteration makes the instrument void as to 
any holder except a holder for value in due course, unless the 
party sought to be charged has himself assented to the altera- 
tion, either at the time or subsequently. A holder in due course 
is thus not entirely shut out, but his right is only to enforce the 
instrument in its original form. He cannot enforce it in its al- 
tered form, so that in respect to its altered form it is entirely 
avoided as to anyone who does not assent to the alteration. 

The alteration must, however, be a material one. What 
is a material alteration? Section 142 enumerates some particu- 
lar things which are material: The date, the sum payable, time 
or place of payment, number or relation of the parties, and the 
medium or currency in which payment is to be made. Of course, 
that list is not exhaustive. An alteration of the name of the 
parties, so as to change the persons designated, would be ma- 
terial, and anything that made the obligation a different one from 
what it previously was would be a material alteration. 

The Statute in section 141 says nothing about the inno- 
cence of the party making the alteration, — the innocence of fraud- 
ulent intent, I mean. 

Suppose the holder of a note made payable with interest 
at five percent said to himself, "Why, it was agreed that the in- 
terest should be six percent." He alters it and makes the inter- 
est six percent, and holds it until maturity. Then he presents it, 
and the maker says, "The interest was five percent; you have al- 
tered it; I won't pay it." The holder says, "It was agreed the 
interest should be six percent." The maker says, "No, I never 
agreed to that." 

Now, even if the agreement really was for six percent, I 
should say, the instrument was so altered that the holder could 
not recover on it. That is a pretty harsh case. 

Section 142 of the Negotiable Instruments Law has been 
considerably criticised for changing the law in this respect. The 
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law prior to the enactment of the Negotiable Instruments Law 
was that no alteration which was made without fraudulent in* 
tent would absolutely avoid the instrument in the hands of any- 
one, but now it seems that even an innocent alteration, if a ma- 
terial one, as in the case I put, will make it impossible for the per- 
son who made the alteration to recover anything on that instru- 
ment. 

A holder in due course could recover on it, but in the case 
I supposed the holder held the instrument until maturity. That 
being so, transfer to a holder in due course will not be possible. 
Transfer after maturity will be a transfer subject to the defence 
of alteration. Therefore, that instrument is permanently and ef- 
fectually destroyed. If that note were transferred before matur- 
ity to a purchaser for value without notice of the alteration, he 
could recover from the maker the face of the note with five per- 
cent interest, which was the same amount that it was originally 
written for. If the agreement was for six percent and not for 
five, the holder of the note ought to have gone to the maker 
and demanded that he assent to the charge, and, if he refused to 
do so, then the holder would have had to bring proceedings at 
law to get the note rewritten in conformity with the real agree- 
ment. 

Sometimes a bank pays an altered check. Suppose a check 
was drawn for $5.00, and altered by the holder so as to call for 
$500.00. The bank pays $500.00. Of course, it could only charge 
up $5.00 against its customer, — ^the amount the check was origi- 
nally drawn for. The $495.00, if it could find the person to whom 
the check was paid, could be recovered from him, even though 
he was a holder in due course who had given value for the check. 

This is a rule which is, I think, somewhat inconsistent 
with the rule in regard to the forged drawer. As we saw some 
time ago, if a bank pays to a holder in due course a check on 
which the drawer's name is entirely forged, it cannot get its mon- 
ey back. On the other hand, if it pays an altered check, it can. 
The reason given is that the bank is bound to know the drawer's 
signature, but it is not bound to know whether a check has been 
altered or not. 

A rather extreme case came up in England recently, and 
went to the House of Lords, which is the highest Court in Eng- 
land. The bank certified an altered check first, and then the 
check was bought by a holder in due course and paid. The bank 
did not discover the alteration until after this. The check had 
been altered from five pounds to five hundred pounds. The bank 
was allowed to recover back the four hundred and ninety-five 
pounds. 

A case where a distinction has been attempted is this. Sup- 
pose the drawer of a check for $5.00 writes "five" at the begin- 
ning of the space allowed in blank checks for writing in the 
amount, and he takes no steps to prevent the word "hundred" be- 
ing added, and does not draw any line after the "five," or in any 
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way make it difficult to put in "hundred" there. Accordingly, 
some rascal puts "hundred" in. It does not look crowded. The 
place where the figure "5" was put also allowed room for two 
ciphers to be added. The bank pays a check like that, and then 
seeks to charge it up against the customer for the full amount. 
The customer says, "It is an altered check." The bank says, 
"Yes, it is altered, and we understand the rule as to altered checks 
generally, but this alteration was made possible, and, indeed, was 
invited, by your carelessness in drawing the check, and you 
ought to be responsible, and we ought to be allowed to charge it 
to your account." 

There was an English case decided about the middle of 
the last century, which allowed the bank to charge up such a 
check, and in some states that English case has been followed, 
and in other states it has not been followed. In England itself 
it has now been overruled. 

It seems to me the case was right. It has recently been 
followed in New York, but it is not law in Massachusetts now; 
even in the case I have supposed, a bank cannot charge up the 
amount of that check against its customer; it can only charge 
up the original amount. The Courts say that a drawer of a check 
is not bound to anticipate crime, such as the fraudulent altera- 
tion was. I don't know why he should not be bound to antici- 
pate crime, if he invites it like that. Any person that draws 
checks knows that to draw checks with vacant spaces is an invi- 
tation to fraudulent alteration ; but, as I say, even in that case the 
bank cannot charge up the amount against its customer, and must 
seek to recover what it paid from the person to whom it was 
paid. So much for the defence of alteration, and the effect of it. 

Another Real Defence is minority of the parties to Bill or 
Notes. A Minor can avoid his obligations, except for necessaries. 
Consequently, if he makes a note, he can later say he does not 
want to pay, and he doesn't purpose to pay, and then he cannot 
be made to pay. If he ratifies it after he becomes of age, then he 
will be liable, but otherwise not. An infant indorser, similarly, 
could not be held liable. It doesn't make any difference that the 
infant was doing business as if he were an adult, nor that he 
looked as if he were of age, nor that he said he was of age. None 
of these things interfere with his privilege. It may be asserted 
against an ultimate holder in due course, who knew nothing 
about the infancy, just as much as against the original payee. An 
infant also can avoid a transfer of property made by him. Con- 
sequently, not only is he not liable when he signs a note as mak- 
er or indorser, but when he sells a note made payable to him 
and indorsed by him for value, he can say, "I want my note back 
again," and when the person to whom he sold it says, "Give me 
my money back, and I will give you the note back," the infant can 
say, "I have spent the money, but I want the note back just the 
same," and he can get it back. 

The only safe thing, therefore, to do with minor makers 
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of negotiable paper is not to have anything to do with them. It 
is not a safe thing to do to allow a minor to open a bank account, 
because, after he has checked out his money he may perhaps say, 
"I want the money back; true, I ordered you to pay it out on 
my checks, but I have now changed my mind." I don't feel sure 
that he could say that. There is one thing an infant cannot do. 
I suppose, after you have paid an infant something that you owe 
him, he cannot say, "I want to be paid over again." Where an 
infant gives up anything he can say, "I want it back.'* But, 
where he doesn't give up anything, where all the giving is on 
the other side, he cannot say, "I want it given to me over again." 
Therefore, if a check is payable to an infant, I should say that 
the bank on which it is drawn was safe in paying it to him. It 
doesn't buy anything of the infant; it simply, at the request of 
the customer, pays something. The infant has got it once, and 
he cannot get it again. 

Now, suppose an infant — "infant" is the legal term for 
anyone under age — opened a bank account with you, and checked 
out his deposit; could he say, "I want that deposit again; you 
have paid it to these various persons that I told you, but now I 
am disposed to think that I want it myself." I don't suppose he 
could do that. If he deposited actual cash in the bank, and it 
was given back to him on his own check, clearly that would be a 
final payment. I don't think it would be any the less a final pay- 
ment if he directed payment to be made to someone else. 

But, suppose this case. Suppose he does not deposit in 
cash. He indorses negotiable paper to the bank, and that is dis- 
counted by the bank. The bank buys it, we will say. I don't 
see why he could not say there, just as much as he could when he 
sells a horse to anyone, "True, I sold you this horse, and I got 
pay for it, and I have spent the money, but I want the horse back." 
Why not, "I have indorsed a note to you; you have discounted 
it, and given me the money, and now I want the note back." The 
risk of that being done is too great. A minor should not be al- 
lowed to have a bank account. 

The case of a lunatic is somewhat similar, but not exactly 
similar to that of an infant. A lunatic who does not appear to 
be insane, and who gets full value for what he gives, is not, gen- 
erally, allowed to set aside his transaction. A lunatic who does 
not come under that description; that is, who is either evidently 
a lunatic or one who has been committed as a lunatic, could set 
up a defence to any obligation he made while he was in that con- 
dition. Like an infant, he could ratify his act afterwards, if he 
were sane. 

Married women, and married men, for that matter, are 
under a certain degree of incompetence. Married women, until 
comparatively recently; that is, until a hundred years or so ago, 
and much more recently in England, were unable to contract at 
all; were unable to do anything of the sort. They now can 
contract with anybody but their husbands, in this state. A hus- 
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band is under an equal incapacity to contract with his wife. 
Therefore, a note from husband to wife, or vice versa, is not an 
enforcible obligation, and it doesn't matter into whose hands it 
comes. 

Now, in some states, married women are under other in- 
capacity. In some states, for instance this is true in New Jer- 
sey, a married woman cannot bind herself as surety for her hus- 
band, so that, if you have negotiable paper presented to you 
which comes from another state, on which both husband's and 
wife's names are found, it is not safe to assume that they both 
are bound. But, in paper made in this state, the only essential 
thing is that the note should not be from one to the other, or in- 
dorsed by one to the other. 

A good many frauds have been committed in this way. 
Men borrow money from their wives and give them notes. I was 
connected with one case where a husband was a rascally old 
lawyer. He was a Police Court Judge. He got most of his 
wife's money away from her, giving her these notes, which he 
knew all the time were not worth the paper they were written on. 

It doesn't matter in what form the immediate relation is 
whether husband or wife is maker and the other payee, or whether 
one is indorser and the other indorsee. That is just as bad. They 
cannot convey to each other. Therefore, a chain of title by in- 
dorsement in which a husband and wife succeed each other as 
indorsers is not a good chain of title. 

There is no objection to having them both on the same 
instrument, if they do not promise each other, or convey to each 
other. Thus, a note by a husband to the bank, and the anomalous 
indorsement of the wife on the note would bind both husband and 
wife. 

A check made by a husband or wife to the other should, 
perhaps, have a word of explanation. That check, as an obliga- 
tion on the part of the drawer to the payee, is a nullity; it is just 
like a note payable by a married person to the other married 
person, but, as far as the bank on which it is drawn is concerned, 
it is perfectly safe to pay that check, for, though a husband or 
wife cannot contract with the other, he can appoint the other as 
agent. Consequently, it is a valid direction by the drawer of the 
check to pay the payee, and the bank, having obeyed the direc- 
tion of the drawer, may charge it up against the drawer's ac- 
count, although if the bank had dishonored the check the payee 
would have had no redress against the drawer. 

Another kind of defence is illegality. Illegality may be, 
according to the nature of it, only a defence between the original 
parties to the instrument, or may be a defence even against a 
holder in due course. It depends on the nature of the illegality. 
A common kind, — perhaps the commonest kind — of illegality, 
and the most troublesome, — it seems, according to the modem 
notion, rather technical and a little excessive — is in regard to 
instruments made on Sunday. It is illegal in this state to make 
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contracts on Sunday; consequently, a bill or note made on Sun- 
day is not enforcible, as between the original parties, at any ratcf. 
If there is notice on the instrument, or off the instrument, that 
it was made on Sunday, then a subsequent holder could not en- 
force it. But, if that were not true ; that is if it appeared all right 
on its face, a subsequent holder would not be debarred from 
enforcing it. 

The time, which you count as that of the making is the 
time of delivery, not the date of the instrument. A note dated 
on Sunday and delivered on Monday is perfectly good; therefpre, 
I suppose, the mere fact that an instrument was dated on a day 
of the month which the calendar shows to be Sunday would not 
be notice to a purchaser that the instrument was made on Sun- 
day, for it might well have been written on Sunday and delivered 
on Monday. 

It is something to look out for, though. I have known 
a case where a bank wrote for a renewal note for a large amount, 
and got a note dated on Sunday, by mail, and - received it on 
Monday morning. I suppose that note was absolutely invalid. 
The delivery to the post office, the note being sent in accordance 
with request, would be in legal effect a delivery to the bank. 
That was made on Sunday, and the receipt by the bank on Mon- 
day morning was sufficient evidence to it that the instrument 
was made on Sunday. And it would make no difference in such 
a case that the date which the instrument bore was Monday. It 
would, nevertheless, have been a note delivered on Sunday, and, 
therefore, invalid. 

Usury makes notes illegal in some states, but we have no 
general Usury law in Massachusetts, and that is something you 
don't have to look out for in this state, but you might in dealing 
with paper coming from other states. The old-fashioned Usury 
Laws used to make negotiable paper absolutely void in whosever 
hands it came, but such severe laws are not common now, though 
there are Usury Laws of a sort in a great many of the states still. 
A note which on its face showed that usurious interest had been 
paid or promised would be as invalid in the hands of a holder in 
due course as in the hands of the original parties. 

A note for Gaming or Wagering of any kind is illegal, but 
that illegality is only good as against the original parties or those 
having notice. 

Another kind of Absolute Defence to a note is its Dis- 
charge. Sections 136 et seq. in the Statute deal with this ques- 
tion. "A negotiable instrument is discharged, (1) By payment 
in due course by or in behalf of the principal debtor." Payment 
in due course means payment at maturity. It must be by or in 
behalf of the principal debtor. If an indorser pays it, of course, 
he simply becomes entitled to the instrument, to enforce it in his 
turn against the party primarily liable. 

The second way in which an instrument may be dis- 
charged is by payment in due course by the party accommodated. 



Digitized by V:»00QIC 



where the instrument is made or accepted for accommodation. 
The accommodated party is, of course, the person who ought to 
pay, even though he is on the instrument merely as an indorser. 

I suppose the principal debtor in subsection 1 means the 
person primarily liable on the face of the instrument. Payment 
by the maker would be a discharge of the instrument. There- 
fore, even though the maker signed for the indorser's accommo- 
dation, but it would not discharge the obligation of the indorser 
to the maker on the contract implied from entering into the ac- 
commodation arrangement. The maker could say, "I signed this 
instrument merely for your accommodation, and I have had to 
pay it, and it is absolutely discharged and now you have got to 
pay me what I was charged." 

A third method of discharging a negotiable instrument is 
by its intentional cancellation by the holder. It doesn't matter 
whether this is at maturity or not. If I intentionally destroy or 
cancel negotiable paper, that terminates the obligation of the par- 
ties on it, if I am the holder of the instrument. At Common 
Law, whether it was intentional or not, and whether it was by 
the holder or not, the obligation was destroyed; that is, the note 
itself would be destroyed, but it was soon held that the law would 
compel a new obligation to be issued, — a new note to be made, — 
if it was unintentional, or if it was not done by the holder, and 
now it is put in the Negotiable Instruments Law broadly that it 
is not discharged unless the cancellation was intentional. 

The fourth case is really a blunder in the Statute. It says, 
"By any other act which will dicharge a simple contract for the 
payment of money." Well, that is not true. I cannot believe 
that any Court would literally follow it. It would discharge a 
simple contract for the payment of money if the parties agreed, 
extrinsically, for any consideration whatever before the money 
was due as well as afterwards, that the contract should be dis- 
charged. Now, such an agreement before maturity would not 
discharge a promissory note. 

The fifth and last case is, "If the principal debtor becomes 
the holder of the instrument at or after maturity in his own 
right." That may happen in various ways. The commonest is 
where the maker becomes executor and legatee of the payee. A 
man makes a note to his father, and then his father dies and 
leaves all his property to his son. That note in the son's hands 
makes him really maker and payee, in effect. But, if the son 
was merely named as executor, and was not the sole owner of 
the property, — not the sole legatee — the note would not be dis- 
charged; the son would not be entitled in his own right to that 
note. As executor he would be payee, and as maker he would be 
bound in his individual capacity. 

I take up now some questions that I find here. One ques- 
tion was left over from last week. It relates to the form of a 
note with power to confess judgment, and with some other pro- 
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visions. This is a note in the ordinary form, to a bank, payable 
at the A National Bank, and after the ordinary form of a note it 
says, "And further we do hereby confess judgment against us for 
the above sum, with costs of suit and Attorney's commission of 
five percent for collection, and release of all errors, and without 
stay of execution; and inquisition upon any levy on real estate is 
hereby waived, and condemnation agreed to, and the exemption 
from levy and sale on any execution hereon is also hereby ex- 
pressly waived, (and no benefit of exemption to be claimed under 
and by virtue of any exemption law now in force, or which may 
hereafter be passed)." 

The question is, does that addition render the instrument 
non-negotiable, the instrument being made to order? No, I sup- 
pose it doesn't. The addition is somewhat verbose; it says the 
same thing over two or three times, in order to make sure that all 
exemption laws shall be waived. But under section 22 of the 
Statute an instrument is not rendered non-negotiable either be- 
cause it authorizes confession of judgment or waives the benefit 
of any law intended for the benefit or advantage or protection 
of the obligor. And the Statute also allows a provision for attor- 
ney's fee. So that this is all right. 

It is further questioned in regard to the note, would it be 
negotiable without the indorsement of the A National Bank? As 
the document reads, it is payable at the A National Bank, to the 
order of blank. The A National Bank, of course, on that form, 
would not be a proper indorser; it is not the payee, but the place 
at which the note is payable. 

Then it is asked: Suppose the promisor has passed through 
Bankruptcy and is then sued, would the note be a good claim 
afterwards, if the promisor is in funds? That is based on the 
terms of the note, which says that no exemption shall be claimed 
by virtue of any exemption law. No, that provision would not 
prevent the debt from being discharged in Bankruptcy. By "ex- 
emption law" the Bankruptcy Law is not meant. An exemption 
law is a law which exempts certain property from seizure. All 
states have exemption laws to some extent. The exemption law 
in this state is not very extensive, but in some of the Western 
and Southwestern states the exemptions are very extensive. The 
matter doesn't relate to Bankruptcy, except that even bankrupts 
are allowed to retain their exempt property. On such a note the 
holder could seize exempt property even if the debtor was in 
Bankruptcy, but that would be the holder's only right after the 
maker became bankrupt, besides proof of the note for a dividend. 

Here is another question: 

A note left for collection is taken up by one of the indors- 
ers, who requests that it be not stamped "paid." Should the 
bank, after receiving payment, hand the note over without so 
stamping the document? 

I suppose so. The note is not discharged unless it is paid 
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by the principal debtor or party primarily liable. If the bank 
knew that this indorser who paid was really an accommodated 
party, the one who ultimately ou^ht to pay the instrument, then 
I think the bank ought to stamp it "paid," but otherwise, though 
the bank has been paid, the note has not been discharged, and 
stamping the note "paid," I suppose, makes it look as if it were 
discharged. 

Here is a check in two forms, one of which has printed on 
the side of it, up and down, "Conservative Savings Bank," and 
the check is drawn by "R. E. A., Treasurer." 

The other form, instead of having "Conservative Savings 
Bank" printed up and down on the left end of the check, has it 
printed as drawer, and after the name is, "By R. E. A., Treas- 
urer." 

The question is whether a check in the first form will re- 
lieve the signer from individual liability. I suppose it will. I 
don't suppose that R. E. A. could be held liable on that check as 
drawer. It is sufficiently evident that it is intended as the check 
of the bank. 

Nevertheless, the second form is better, because it is im- 
possible even for an ill-informed person to think that it is the 
individual check of R. E. A., and wherever it is possible to avoid 
any question whatever it is well to do so. 

Further questions are asked in regard to the protest of a 
Sight Draft. It is presented on Friday and refused acceptance. 
The question is, should the protest be made Saturday or Mon- 
day? Why should it not be protested Friday, if it was flatly re- 
fused? 

I suppose it might be, if flatly refused. This is a point 
which involves a distinction between what I take to be the mer- 
cantile notion of negotiable paper and the law in regard to sim- 
ple contracts, which has been applied to negotiable paper rather 
unwarrantably. In simple contracts, where the promise is to pay 
on a given day,— on the first of June, for instance, — ^the promisor 
has all day to perform that promise. Saying he won't pay in the 
morning of June first is no worse than saying he won't pay on 
May 31st. The time is not up until, at any rate, business hours 
have expired on June 1st. The old law used to say, "at any con- 
venient time before midnight." Whether it is still possible to 
knock a man out of bed at 11.30 and pay a debt on a simple con- 
tract may, perhaps, be questioned, but, at any rate, he has the 
whole of that business day to fulfill his obligation. 

Now, the mercantile understanding of negotiable paper, I 
should say, is to pay it on presentment at any time during busi- 
ness hours of the day when it is due, and that is the law on the 
Continent of Europe, but there has a great deal got into our law 
in regard to this matter like the simple contract, and many cases 
hold that the obligor on negotiable paper, like the obligor on a 
simple contract, has the whole day in which to pay. If that is 
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so, then he must be given his whole day in order to make sure 
that you have a good protest. If that is so, however, it would 
seem that the note might certainly be protested on Saturday morn- 
ing. 

The question, however, is raised, whether you must pro- 
test on Saturday morning, and I should suppose that if you want- 
ed it you were entitled to a whole day. I can't see any objection, 
however, to protesting on Saturday. 
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Xecture Seventeen 
Holder in Due Course 
personal Defenses 

We take up this afternoon what I have called "Personal 
Defences," and, in connection with them, the Holder in Due 
Course. In regard to Absolute, or Real, Defences, it makes no 
difference whether the person is a holder in due course or not, 
but the vital question in regard to Personal Defences is, Against 
whom are they asserted? One can put the proposition in either 
of two ways, which come to the same thing. First, and the way 
the law grew up, A Personal Defence is good against the person 
who is himself primarily subject to it, — the guilty person, you 
might call him,— or, anyone who takes with knowledge of the 
guilt — for anyone who takes with knowledge of the guilt has 
such a guilty knowledge that it makes him really a party to the 
guilt, if he tries to enforce the note. 

Likewise, a mere donee who has given no value for the 
instrument ought not to be allowed to enforce it. It is thought 
unconscientious for a donee of an instrument which was subject 
to such a fraud to seek to hold anyone liable on it. 

That is one way of putting the matter. The other, and 
the simpler way, although not, as I say, the way which shows the 
reasoning on which these defences are held applicable to some 
persons rather than others, is that a holder in due course is able 
to recover in spite of the fact that the instrument was subject 
to one of these Personal Defences. 

A holder in due course is sometimes called, not in the 
Negotiable Instruments Law, but in law books and cases, "a 
bona fide purchaser for value before maturity," and that expres- 
sion, though somewhat longer, has the merit of containing in it 
the essence of what is meant by "a holder in due course." 

The Statute defines a holder in due course in section 69 
as "A holder in due course is a holder who has taken the instru- 
ment under the following circumstances: 

"First, that it is complete and regular upon its face." 
That principle is sometimes stated in another way, namely that 
the holder is chargeable with notice of anything that appears on 
the instrument, whether he in fact saw it or not, or drew any 
inferences from it or' not. As to most matters, the question is 
not whether he ought to have known something was wrong, but 
whether he did know something was wrong. But, as to matters 
appearing on the instrument itself, the question is, Ought he have 
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known something was wrong? So, unless it is complete and 
regular on its face, he is not treated as a holder in due course, 
or a bona fide purchaser for value without notice. 

The second requisite is, "That he became holder before it 
was overdue, and without notice that it had been previously dis- 
honored, if such was the fact." That last statement as to previous 
dishonor refers to dishonor for non-acceptance. Of course, in- 
struments cannot be dishonored for non-payment until they are 
due, but bills may be dishonored for non-acceptance. 

Third, "That he took it in good faith, and for value." As 
far as the good faith goes, that is practically covered by the next 
and preceding clauses, but "for value" is important because, as I 
said a moment ago, a mere donee, even if he takes in good faith, 
ought not to be allowed to recover on an instrument against 
which parties have a Personal Defence against the original hold- 
er. 

Fourth, and lastly, "That at the time the instrument was 
negotiated to him he had no notice of any infirmity in the instru- 
ment, or defect in the title of the person negotiating it." The 
second requisite covered notice in regard to dishonor, but it only 
refers to notice of dishonor. But now "notice of any infirmity 
in the instrument, or any defect in the title of the person nego- 
tiating it." 

To bring out the meaning of the defect in the title of the 
person negotiating it, let me put this case. Suppose a maker 
was induced by fraud of the payee to make a note. If the payee 
negotiates it to anyone with notice, of course, the transferee is 
not a holder in due course. But suppose the payee negotiates 
it to a holder in due course, and then that holder in due course 
tries to negotiate it to someone else. At this latter time, I will 
suppose, everybody about had got notice of the fraud, so that the 
holder in due course finds it impossible to sell his note to any- 
one who has not notice, and he sells it to someone who has. 
Well, that person can recover. Although he had notice of the 
fraud, although he was a donee, he could recover, and that is be- 
cause the title of the person negotiating it to him was perfect. 

To put it in another way, when there once has been a hold- 
er in due course in the chain of title, subsequent persons can 
come in on his merit. It doesn't matter what their position is; 
they succeed to his rights, with this one exception, that if the 
original fraudulent person gets the instrument again then he 
cannot claim under the merit of the holder in due course. To 
that extent, then, there is an exception, which the Statute men- 
tions subsequently, but not here to this provision four; namely, 
"that he took it without notice of any defect in the title of the 
person negotiating it." The exception is this: If the original 
fraudulent person took it, knowing that there was no defect in 
the title of the person negotiating it to him, because that person 
was a holder in due course, nevertheless, he would be barred, 
but otherwise one holder in due course clears off all prior Per- 
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sonal or Equitable Defences, or Equities, as they are sometimes 
called. 

Now, one or two more things in regard to this provision. 
Suppose a fraudulent person induced another to make a note 
not to himself, but to a third person, innocent of the fraud. That 
sometimes happens. There the payee is innocent of any fraud, 
and he has given value, and yet the ,maker was induced to make 
it by fraud, and the payee is the original party on the note; that 
is, he is the first person to own it, and it is sometimes said that 
Personal Defences are good as between the original parties to 
the instrument. But that is not true in this case. The payee is 
innocent, and he has given value, so he is a holder in due course, 
even though he is the very first party to the instrument. 

The Statute further provides, in section 71, that "where 
the transferee receives notice of any infirmity in the instrument, 
or defect in the title, before he has paid the full amount agreed 
to be paid, he will be deemed a holder in due course only to the 
extent of the amount theretofore paid by him." That suggests 
this case: 

Suppose someone purchases a note, and, after he has 
made the purchase, and perhaps agreed to pay something, — given 
credit for it, perhaps — but before he has actually paid the price, 
he learns of the fraud. For instance, a bank discounts a note, 
gives credit to the payee for whom it discounts. After it has 
given the credit, it learns that the note was secured by fraud. 
The bank is not a holder in due course, unless that credit which 
it gave has been drawn out. Otherwise, it must cancel the cred- 
it, and hold up the note, at its peril. If it is not sure, as of course, 
it frequently may not be sure, whether the information it has 
received in regard to the fraud is accurate or not, it will have to 
bring a Bill of Interpleader, as it is called ; that is, bring the per- 
sons, — the defrauded maker, as he asserts, and the fraudulent 
payee, as the maker asserts — into Court, and ask to have them 
fight their rights out between themselves and determine them. 

If the bank has allowed the payee who discounted the 
note to draw to some extent on credit, then to that extent the 
bank is a holder in due course; that is, it can hold the note un- 
til that amount is paid, but no more, if it receives notice of the 
fraud before it pays more. 

Section 73 — I am not taking these sections up quite in 
order, but all under this heading — "To constitute notice of an in- 
firmity in the instrument, or defect in the title of the person ne- 
gotiating the same, the person to whom it is negotiated must have 
had actual knowledge of the infirmity or defect, or knowledge of 
such facts that his action in taking the instrument amounted to 
bad faith." 

That section puts an end to a matter that was considerably 
discussed, and as to which there were somewhat different de- 
cisions; namely, a case where the holder was negligent in taking 
the instrument, but where he was not actually fraudulent be- 
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cause he was not reasonable enough, or sensible enough, to see 
that there was some trouble; he did not draw the inferences that 
a reasonable person would draw. Well, this provides that that 
doesn't make any difference. You have got to prove that he 
really was guilty of bad faith, but it must also be remembered 
that there is the exception to that that concerns the things ac- 
tually on the instrument itself. As to those, a holder must take 
notice at his peril, and draw proper inferences at his peril. 

In the hands of any holder other than a holder in due course 
a negotiable instrument is subject to the same defences as if it 
were non-negotiable, but a holder who derives his title through a 
holder in due course, and who is not himself a party to any fraud 
or illegality on the instrument has all the rights of such former 
holder, in respect to all parties prior to the holder. 

Every holder is deemed, prima facie, to be a holder in due 
course. 

Well, then, if we assume a knowledge of what a holder 
in due course is, and that a holder in due course takes free from 
Personal or Equitable Defences, and one who is not a holder in 
due course does not take free from such defences, it becomes im- 
portant to consider what are Personal Defences within this rule. 

The first one that I shall consider, and perhaps the most 
indefinite one, because of the great variety of circumstances which 
may give rise to it, is Illegality. I referred to Illegality in 
passing in connection with Real Defences. But, as I said then, 
most kinds of Illegality are merely Personal Defences. Various 
kinds of Illegality may be enumerated, for instance, first that 
the instrument was part of a gambling transaction. The payee 
of a note or of a check given to settle a gambling debt cannot 
recover; if he gets the money he can keep it, but he cannot re- 
cover it. It is the general rule that in cases of Illegality the 
Courts leave the parties where they are; consequently, no execu- 
tory promise is enforced and no executed transaction is ripped 
up, at the instance of an illegal party to a contract. A promise 
on a note or check, being executory, is not enforcible. Now, any- 
one who took knowing that the instrument was given in this 
way, would not be a holder in due course. 

This suggests the possible impropriety of having in your 
bank a known bucket shop as a depositor. Taking checks pay- 
able to the bucket shop, made by one of its known customers, 
might possibly give rise to an inference of knowledge that the 
instrument was probably taken for a gambling indebtedness. 
Of course, the bank might save itself under the words of section 
73, that a mere guess that it might be so is not enough, that you 
have got to have actual knowledge of the defect, or knowledge 
of such facts that your action in taking the instrument amounted 
to bad faith. Even as much as that, might possibly be inferred 
against the bank under certain circumstances. If you knew 
who the maker of the check was, or any certain circumstances 
about the transaction I should suppose it was a little risky to 
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accept the deposit and generally such a customer would be a 
little dangerous. 

Another sort of Illegality is Usury. That is generally 
a Personal Defence, and that is something which may appear on 
the face of the instrument. There is no Usury law here, and I 
don't suppose anyone who takes an instrument here is bound to 
know the Usury laws of other states, even though the instrument 
is, on its face, made and payable in another state, so that in buy- 
ing paper in this state, unless you had actual notice of Usury, 
you would be safe as far as that is concerned. 

Another kind of Illegality relates to notes or checks given 
in payment of the price, where goods are illegally sold. For 
instance, liquor may be sold in Massachusetts for export into a 
prohibition state, with a view to retailing it there. It the seller 
aids that illegal purpose of the buyer, the sale is illegal, and a 
note or check given for the price could not be enforced. Any- 
body who knew those circumstances would not be a holder in 
due course. 

So, the sale of Contraband of War, or the sale of any ar- 
ticle of which the sale is forbidden, on the grounds of health, 
or morality, or for any other reason. 

In some states the Anti-Trust Laws are so strict as to 
forbid anything which the Statute calls a "trust" recovering the 
price of what it has sold. Now, in such a case, anyone who took 
the instrument knowing that it was given for the price of a sale 
such as I have spoken of, could not recover upon it. 

Again, corporations are subject to regulations of various 
kinds, and forbidden to do certain kinds of business. Foreign 
Corporatons are forbidden to do business in a state at all with- 
out complying with certain formalities. If anyone knows that 
a corporation is acting illegally in doing business, then a note 
or check given in furtherance of that business would not be a 
safe thing to buy. 

Perhaps the most troublesome questions of notice of Il- 
legality, however, relate to matters which are fairly inferable 
from the face of the instrument, or from the course of business 
in regard to it. Especially in recent times, there have been a 
good many cases in regard to corporations and trustees. How 
far does a bank making payment or taking a deposit or a pur- 
chaser have notice that a Trustee or a corporation officer or a 
partner in a partnership, is defrauding the trust, the corporation, 
or the partnership, by using its name on negotiable paper? 

In the first place, I suppose anyone who takes paper in 
payment of an individual debt, which is signed by the debtor as 
trustee or executor, or signed by him in a partnership name, or 
as an officer of a corporation, is doing an unsafe thing. He may 
find himself unable to collect the instrument against the trust 
estate, the corporation, or the partnership, and if it is paid to 
him — actually paid — by the fraudulent trustee, partner, or cor- 
poration officer, the money may in some states at least be re- 
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covered back for the trust or corporation or partnership. 

On the face of things, it is improper for a debtor to pay 
his private debts with money that evidently does not belong to 
him. It is true, it might be argued, ''How can we know that the 
trust estate did not owe this trustee money, and, therefore, how 
do we know that it was not all right?" In one or two cases that 
reasoning has been adopted, but it seems to me that really it 
ought not to be; that the proper method for a trustee to adopt 
is to pay himself what is owing him, thus it would be all right 
for him to draw a check to his own order, — ^to draw the check as 
trustee to his own order — ^for the amount due, and then to pay 
the debt with his own check. 

There was one case in Massachusetts where the trustee 
had no other bank account, and it was suggested that it was 
convenient, or might be convenient, to give a check, and, as he 
had not a private bank account, he used the trust account, mak- 
ing it all right with the trust, and it was held that the bank, at 
least, was not chargeable for letting him do that. Whether the 
person who took it for an antecedent debt would get off so well, 
I don't know. That is the simplest sort of case that I have been 
considering, — ^where a private antecedent debt is paid with paper 
of this sort. 

Of course the situation is the same if something known to 
be bought for the benefit of an individual privately is paid for 
with paper of this sort. It would not be safe for a bank to take 
this sort of paper in payment of a note of an individual, which 
it held. 

Let us suppose another case. A man draws a check on a 
trust account, payable to himself, and deposits it in his own ac- 
count. That is not notice of anything wrong. Trustees are en- 
titled to certain commissions, and they are entitled to reim- 
bursement for their expenses. A trustee may himself be, in part, 
a beneficiary of the trust which he holds, and not infrequently 
that is the case, and for any of those reasons the only thing the 
trustee can do is to draw a check to his own order. 

The treasurer of a corporation has to pay himself salary. 
It would be no sig^ of anything wrong that he drew a check 
pa3rable to his own order. But one may suppose this case car- 
ried to an extreme. 

There is one case that was argued this last month before 
the Supreme Court of Massachusetts, where the facts were these. 
A young man became executor of a considerable estate. He 
opened two accounts, thereupon, in a certain bank. He then pro- 
ceeded to draw a number of checks on the executor's account, 
all of them to his own order, and deposited them all in his pri- 
vate account, from which he then proceeded to check out. That 
was a pretty barefaced thing to do. The only checks drawn on 
this executor's account, — ^they were checks aggregating $25,000.00 
— ^were drawn in his own favor, and deposited in his private ac- 
count, and all checked out. In some cases the checks which he 
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deposited to his private account were to make good overdrafts 
of his private account, — the checks which he drew on his execu- 
tor's account. The Master who heard the case to determine the 
facts before it went for argument before the Supreme Court held 
that, insofar as these checks in the executor's account were paid 
in to make good overdrafts on the private account, the bank was 
liable, the theory being that in this case the bank was in effect 
taking in payment of a debt due from this man privately money 
which they knew belonged to him in a fiduciary capacity. That 
was only a matter of $2,500.00. As to the rest, the Master 
found in favor of the bank, relying, doubtless, in certain cases 
where the Supreme Court had previously held that deposit of a 
fiduciary's check to a private account was not such notice to a 
bank of impropriety as to render it liable. 

But I confess it seems to me there is a fair chance that 
the Supreme Court will say that that principle is all right in 
moderation, but when an executor proceeds simply to shovel the 
fiduciary money into his private account, and then check it out, 
there is notice of something wrong, and the bank might well be 
held liable. 

I confess that if I were a bank officer I should think it 
incumbent upon me to say something to a person who began that 
shoveling process, or who carried it very far. 

This sort of question, as I say, comes up not only in the 
case of trustees, but it comes up in the case of corporation paper 
and in cases of partnership paper. The inquiry must always be. 
Would anyone, seeing this instrument, and knowing the purpose 
for which it is being used, necessarily come to the conclusion, 
if he reasoned the matter out, that a fraud was being committed 
on the corporation, for anyone who takes part in a fraud on an- 
other, who aids it in any way, himself becomes liable for the 
fraud, and in that way, a bank, by aiding the fraud, would become 
liable if the circumstances were such as to indicate that it evi- 
dently was a fraud. 

Of course a bank is not bound to inquire into all cases; 
it cannot. It is not enough that the situation shows that it might 
be a fraud; the situation must be such as practically to indicate 
that it must be a fraud. 

This sort of case has come up in New York several times 
recently, in various forms. Here are the facts in one recent case 
against the X Trust Co. The Treasurer of a Railroad Company, 
who was authorized to sig^ checks, deposited in his private ac- 
count in the X Trust Co. checks drawn to his own order by him 
as Treasurer of the Railroad Company, on the railroad's account, 
in another bank. Later, he drew out the money. It was held 
that the Railroad Company could not recover that money from 
the bank, which acted in good faith. 

That is the sort of case I alluded to, of a Treasurer draw- 
ing a check to his own order. He has to, sometimes. I should 
conceive, however, that it might make a difference what the 
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amount of the check was, and if, as in the Trustee case I spoke 
of, the practice was so continuous and on so large a scale as to 
make any reasonable person naturally suspicious. 

In Massachusetts it has recently been held that if the 
Treasurer of a corporation who drew checks as Treasurer and 
paid an individual debt therewith, that was not enough to show 
bad faith on the part of the creditor. 

The New York law on that seems to be diflFerent. The 
Massachusetts Court said that the creditor in fact took the 
checks in good faith, and the circumstances were such that the 
Treasurer might have been doing it merely for convenience. I 
should think, nevertheless, it was dangerous to take checks that 
way, even in Massachusetts, and still more dangerous to take 
any other paper besides checks. 

In a Wisconsin case a Promissory Note of a corporation, 
executed by an officer of the corporation, was taken in payment 
of a private debt. The person who received it was held charge- 
able with the illegality. 

I shall continue next week to speak of Personal Defences, 
and I may say here, what you may have inferred from the cases 
I have put, that in general the situation of one who pays is siimi- 
lar to the situation of one who purchases. If a purchaser is a 
holder in due course, under similar circumstances a payment 
made by the party primarily liable, or the drawee of a check or 
bill, will discharge the instrument and be chargeable against the 
drawer; and under circumstances where a purchaser would not 
be a holder in due course, because he had notice of something 
wrong, under such circumstances a payer would not get a valid 
discharge if he made payment with similar knowledge. 

I find a few questions here. 
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QUESTION: 

Is the following a good indorsement? 
A check drawn to the order of John Smithy indorsed 
"Charles Jones, by John Smith, Attorney. 

ANSWER: 

On the face of it, it does not seem to be. John Smith 
merely purports to sign Charles Jones' name. If the check was 
really payable to Charles Jones under the name of John Smith, 
the indorsement would be good, but the probability is that the 
check was really payable to John Smith, but John Smith was 
receiving the money as agent or trustee for Charles Tones, and, 
therefore, he indorses in this form. In such a case the indorse- 
ment is not proper. The legal title to that instrument is in John 
Smith, and the indorsement of John Smith as agent for Charles 
Jones is the indorsement of Charles Jones, and not of John Smith. 

QUESTION: 

Here is a note submitted to me, in regard to which sev- 
eral questions are asked. 

The note reads: 

"One month after date I promise to pay to John Jones or 
order at any bank or trust company, one hundred dollars, value 
received." 

That provision is a common provision, in Boston, at least. 
It is entirely contrary to the commercial theory of negotiable 
paper, it seems to me. The proper way in which to charge a 
party on negotiable paper is to present it at the place where it 
is pa3rable, if it is payable at a particular place. Now, on paper 
of this sort, the holder could walk into any bank or trust com- 
pany on the day that instrument matured, and say, "Have you 
got any money of the maker here?" The probability is that 
there would not be any money of the maker there. The result 
would be that the note would be dishonored, although the mak- 
er had plenty of money in every other bank or trust company ex- 
cept that particular one. 

Of course, trouble is avoided in actual practice by a notice 
sent out by the bank where such an instrument happens to He 
just before maturity, requesting the maker to come in and pay 
it, but the bank is not bound to send such a notice, and at any 
rate to charge indorsers; it is the business of the holder to pre- 
sent it to the maker, and it may be presented at any bank in the 
city. 

However, that is the way things are done, and difficulty 
is actually avoided by giving this sort of notice that I have al- 
luded to, and by Courts treating bills and notes, to some extent, 
like simple contract debts, and saying that as against the maker, 
— the party primarily liable — no presentment is necessary. 
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But really anyone who signs paper of this sort, in a sense, 
puts his head in the lion's mouth, because it would be an actual 
dishonor of the paper to present it at maturity at any bank or 
trust company. 

Well, the instrument goes on: 

"In case this note shall not be paid at maturity, I agree to 
pay interest monthly thereafter until paid at the rate of 1J4% per 
month, and I further agree that in case the holder or holders of 
this note at its maturity or any other time shall be obliged to 
bring suit to collect the same to allow and to pay $25.00 for at- 
torney's fees in addition to the principal and interest as above 
stated." 

As far as that provision on the face of the note goes, 
there is nothing the matter with it. Of course, interest does not 
render it non-negotiable, and the interest may be at one rate for 
part of the time and another rate at another time, — a higher rate 
after maturity. 

And the Negotiable Instruments Law expressly provides 
that a provision as to an attorney's fee does not make an instru- 
ment non-negotiable. 

But then there is an indorsement to this effect: 

"The undersigned hereby assents to all the terms and 
conditions of this note, and that the time of payment of the same 
may be extended without notice to, or assent from, the under- 
signed, who will remain bound upon this note notwithstanding 
such changes or extensions, waiving demand and notice." 

This is signed by the payee and the maker of the note. I 
don't see the point of having it signed by the maker, but, of 
course, it doesn't do any harm to have it signed by him. It is 
necessary to have the signature of the payee as indorser, when 
he transfers the note. The question is asked, "Is the note nego- 
tiable?" 

I suppose so. Assenting to all the terms and conditions 
of the note, — ^that the indorser would in effect do an3rway by in- 
dorsing in blank. 

He may certainly waive demand and notice. 

The only thing remaining would be as to his authorizing 
extension without notice or assent, but I don't believe that pro- 
vision would render the note non-negotiable, or the indorsement 
bad. 

Second, "If suit is brought after maturity, would the 
court tax in the judgment the sum of $25.00 as attorney's fees?" 

Yes. 

Third, "Is the last agreement indorsed on the note essen- 
tial to a recovery against the maker?" 

I don't see why it should be. Of course, any indorsement, 
if the note is negotiable, would justify judgment against the 
maker, if he did not pay at maturity, according to the face of the 
note. 

10 
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Finally, "Is the last agreement indorsed on note essential 
to a recovery against the indorser?" 

It is essential, if the time of payment had been extended 
without notice or assent of the indorser, or if demand had not 
been made upon the maker at maturity and notice of dishonor 
given the indorser, but except in such cases, then the agreement 
indorsed on the note is not essential to a recovery against the 
indorser. That is, if there is no extension of time, and if the 
note is duly presented to the maker at maturity and notice of 
dishonor, given to the indorser, the indorser would be liable, if 
he had simply written his name in blank across the instrument. 
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Xecture £iabteen 

personal Defenses (conclu&e&) 

an& ®ver&ue paper 

I was speaking last week of various kinds of Illegality, and 
especially of such notice of the illegality of a transaction as might 
be conveyed by the form of the instrument itself, or its terms. 
Closely connected with the type of illegality of this sort is the 
Personal Defence of Fraud. 

As between any parties to the instrument this question of 
Fraud may arise. The Payee may defraud the maker into mak- 
ing the note, or into entering into the transaction which gives 
rise to the note, or an indorser may be defrauded into endorsing 
away the instrument. However the Fraud arises, it is a defence 
as to the parties to it, and, insofar as any subsequent holder is 
not holder in due course, the defence is good against him. Of 
course, the fraud may affect simply the obligation of one party to 
the instrument, or it may affect them all. It may be that the in- 
dorser was induced fraudulently to indorse and transfer the note, 
the note being a perfectly good note as far as the maker is con- 
cerned. In that case he cannot object to paying it, but he is en- 
titled to be sure that he is paying it to the right person. There- 
fore, if he has knowledge of the fraud, it is important that he 
should not pay to the indorsee, — the holder — ^who, it is claimed, 
secured the note by fraud. 

And so the drawee of a check or bill, — that would be just 
the same principle — ^if he makes a payment to the fraudulent 
holder he will have to pay again to the defrauded indorser, who 
was defrauded out of the instrument by the present holder, if the 
drawee makes the payment with notice. 

It is often a troublesome situation for a drawee or maker 
to be in. The only course open to such a person is to file a Bill 
of Interpleader, such as I have alluded to once or twice before, 
joining the old holder who asserts he was defrauded out of the 
note, and the present holder, who is charged with the fraud. 

The situation is especially troublesome for a bank, which 
may be liable for dishonoring its customer's check if it fails to 
pay on presentment. Of course, it will be a good excuse for dis- 
honoring the customer's check if the present holder turns out to 
be fraudulent, but if it ultimately turns out that the charge of 
fraud is not well founded, the customer may assert that the bank 
was acting improperly in filing this Bill of Interpleader, and in 
not paying the check on presentment. 

1 
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That is one of the troublesome situations a bank has to 
meet. It is a question of judgment whether the chance of the 
charge of fraud being true is sufficiently great to require the bank 
to file a Bill of Interpleader, or whether it prefers to form its own 
judgment on the acts of the holder, and act on its own responsi- 
bility. 

The kinds of Fraud are, of course, very various. This was 
a case that arose in Massachusetts recently. A wife who had an 
account in a bank gave her husband a check which she had 
drawn, made payable to a certain person who was a creditor of 
the husband or the wife. The wife gave the husband the check 
expecting him to deliver that check in payment of this particular 
account. Instead of doing that, the husband gave the check to 
the man to whom it was made payable, but on a new account. 
He entered into some different transaction with him by virtue 
of this check. Of course, that was a fraud on the wife. Never- 
theless, the payee was allowed to recover, and it was held that 
the payee was a holder in due course, although he was the first 
taker of the instrument. 

Another kind of Fraud arises where blanks are filled out in 
an instrument originally issued with blanks. It is not at all un- 
common to issue checks — ^it is more common with checks than 
other kinds of negotiable paper — ^blank as to the name of the 
payee, and some very confiding persons sometimes write checks 
blank as to the amount. 

Now, what are the rights of a person who takes such an 
instrument, and it is filled out contrary to the instructions given 
by the drawer? A distinction is taken here between cases where 
the holder knew that the blanks had existed in the instrument, 
and case where the blanks were filled in before he took it and he 
took it without any knowledge that the instrument was issued 
in an incomplete form. 

If he took it knowing that it was issued in an incomplete 
form, he must find out at his peril what the authority was; that 
is; it is not a safe kind of document to take, for it you take a 
blank check, knowing it is a blank check, and fill it out with the 
sum which the drawer in fact did not authorize, you cannot en- 
force it; you are not a holder in due course; you did not take an 
instrument regular on its face. 

I am assuming that you take it from someone other than 
the drawer. If you take it from the drawer himself, you get the 
authority directly from him, but if someone comes to you with a 
blank check, — someone other than the drawer, the payee or in- 
dorsee, for instance — ^and wants you to cash it, you are running 
the risk that he is not filling it out in accordance with his author- 
ity, and that will, in general, be a risk you won't care to run. 

On the other hand, if he filled it in before he came to you 
at all, then, though he filled it in wrongly, provided you had no 
knowledge that the instrument was issued in an incomplete form, 
you would be protected in taking it, and you could enforce it, or 
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charge it up against the customer, even though the blank was in 
fact filled out in a way that was unauthorized. 

Sections 30 to 32 of the Statute in Massachusetts relate to 
this question of filling in blanks. 

The law in many States, prior to the Negotiable Instru- 
ments Law, was contrary to this; that is, it protected the pur- 
chaser even if he knew there were blanks. Personally, I prefer 
that old law. I don't see why a drawer who chooses to send 
paper out into the world with a blank in it doesn't in effect agree 
to stand for anything that may be done in the way of filling in 
that instrument. He gives apparent power to anyone to fill in 
any name or any amount, and I think he ought to be liable as 
long as the purchaser takes in good faith. But the Negotiable 
Instruments Law, of course, settles the existing law in most States 
today. 

Somewhat analagous to the defence of Fraud is the defence 
of Duress or Undue Influence. If a man induces another to sign 
a negotiable instrument by such pressure, either physical fear or 
moral or mental fear, that it may be said that the will of the 
signer is coerced, that is a Personal Defence against the one who 
exercised the coercion. If the Duress goes so far as actually 
physically to force a person to sign, then it is a Real Defence, but 
if it only induces him to make a decision which he would not 
otherwise have made except for this excessive persuasion, then it 
is merely a Personal Defence against the persuader and, of course, 
against anyone who takes with notice, or after maturity. This 
sort of case is not so common as the case of Fraud. 

A third kind of Personal Defence is what is known as 
Failure of Consideration. Failure of Consideration arises wher- 
ever something which has been promised or expected as the con- 
sideration of a note, for any reason is not given. The reason 
may or may not be due to the fault of the person who was to 
give the consideration and fails to give it. He may be wholly 
blameless, but, nevertheless, the maker of the paper, — I use "mak- 
er" as including any case, for this situation also may arise just as 
well between indorser and indorsee — has a good defence when he 
doesn't get what he bargained for. 

For instance, if a note is given for a horse, or a check is 
g^ven for a horse, and the horse dies before it is given, there will 
be a defence of Failure of Consideration to that instrument. If, 
however, title to the horse had passed the fact that the horse died 
the instant afterwards would not amount to Failure of Considera- 
tion, unless there were some fraud, or a warranty in regard to a 
sick horse. The consideration was transfer of title to that ani- 
mal, and after the title has passed then the buyer has got what 
he bargained for, but up to the moment of transfer of title the 
note will be defeasible if the horse should die. Of course, this 
would be merely personal; a holder in due course before matur- 
ity would be able to enforce the instrument. 

Another illustration of Failure of Consideration would be 
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where a note is given in return for a promise to do some work 
and the bargain is not kept. A check is given in advance for 
services to be performed, for instance, a salary check is given at 
the beginning of the month, as a special favor, and then the work 
is not done. That may be either through the fault of the em- 
ployee, or he may die, it doesn't make any difference whether it 
is his fault or not, he has not earned the money, and there is 
Failure of Consideration, which will be a defence to the paper 
if it is unpaid, except in the hands of a holder in due course. If 
it has been paid the Failure of Consideration will be ground for 
recovery of the money from anyone but such a holder. 

Breach of Warranty is a common cause of total or partial 
Failure of Consideration, for a Promissory Note or a check, for 
Failure of Consideration may be partial, and a defence, thus, to 
the extent of the failure, but no further, to the instrument. 

Goods are bought subject to a warranty, which is broken; 
the goods are not what they were warranted to be. The buyer 
has a right to deduct, — ^''recoup" is the legal phrase — from the 
purchase price, the damage caused by the breach of warranty, 
and if negotiable paper was given for the price this recoupment 
may be had against the instrument, so long as it is in the hands 
of the seller, or anyone who takes with notice, or after maturity. 

Sometimes instruments carry on their faces notice of Fail- 
ure of Consideration. For instance, a note which states, "This 
note is given for certain goods which are to be delivered to me.'* 
That would not be a safe note to buy, because it is evident by its 
terms that unless the goods are delivered there will be a defence 
to the note. 

Another kind of Personal Defence is discharge of an instru- 
ment before Maturity; that is, discharge of all or any of the par- 
ties to it, either by a release in any form, or by payment, or by 
Accord and Satisfaction; that is, taking something in satisfaction 
of the liability. In any of these cases, though the bargain is per- 
fectly good between the parties, and, therefore, a defence to any 
subsequent suit on the instrument between the parties who make 
the agreement, it is only good against them and against those 
who take with notice or after maturity. Anyone else may as- 
sume from the existence of the note uncancelled that it is un- 
paid. The only way in which to make sure that payment before 
maturity discharges the instrument is to cancel the instrument, — 
either absolutely to destroy it or to mark it in such a way that it 
is perfectly certain, or reasonably certain, that the destruction 
cannot be cleared away. If reasonable care is taken in cancelling 
instruments, I suppose the cancellation will be a Real Defence. 

That was held in a case decided by the Supreme Court of 
the United States, where certain obligations of the District of Co- 
lumbia were taken up before maturity and stamped "paid." A 
clerk in the office there got hold of these cancelled obligations, 
and, with some sort of chemical, he got the red mark off so that 
they looked pretty good, and he sold them, and holders in due 
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course sued the District of Columbia on them. It was held there 
could be no recovery. The instruments had been cancelled, and 
the method of cancellation used was a reasonable one, and the 
Court held that the maker, the District of Columbia, was not 
bound to guard against all possible means of destroying the can« 
cellation stamp which a clever rascal might devise. 

It is best, however, to make a cancellation in some way so 
that even ingenious rascals cannot reissue the paper. The Dis- 
trict of Columbia would have saved the cost of that lawsuit if, 
instead of simply stamping on the paper, it had in some way de- 
faced the paper itself so that the defacement would inevitably 
show permanently. 

Of course, if no cancellation is made there would be no 
doubt whatver that the purchasers in such a case as the District 
of Columbia case would recover. I suppose also that if the Court 
had thought the cancellation mark used was not a reasonable 
one in a business sense the Court would have protected the bona 
fide purchaser. 

Another kind of Personal Defence is Lack of Delivery. 
Before the Negotiable Instruments Law was passed. Delivery was 
a real necessity; that is. Lack of Delivery was a Real Defence. It 
did not matter how much the person was a holder in due course, 
if the obligor whom he was trying to sue had never delivered the 
instrument as his obligation, he was under no. liability. But sec- 
tion 33 of the Negotiable Instruments Law changes that. It es- 
tablishes that where the instrument is in the hands of a holder 
in due course a valid delivery thereof by all parties prior to him, 
is conclusively presumed. Lack of Delivery, then, is no longer 
a Real Defence, but it is a Personal Defence. Anyone who knew 
that the instrument had not been delivered, or who had been 
paid value before maturity for it, could not recover on it. 

Another Personal Defence is Accommodation. That is, an 
accommodated person can never recover on the instrument against 
the accommodating person, even though the relative positions of 
the parties on the instrument is such that their natural legal lia- 
bilities would be in favor of the accommodated person. Thus, 
an accommodated payee cannot recover from an accommodating 
maker. 

But there is a peculiar feature to Accommodation paper- 
in regard to notice. Suppose I take paper knowing that the 
maker is not an ordinary maker, but that he signed for accommo- 
dation, and received no consideration. Can I recover? Of course 
I can. For though accommodation is a good deal like Failure of 
Consideration in this, that the party sued has received nothing 
for the obligation. Accommodation differs from Failure of Con- 
sideration in this respect: The accommodating party did not ex- 
pect to receive any consideration, and he gave his signature for 
the very purpose of being transferred; consequently; notice of 
Accommodation is not notice of any equity. You may think it 
a little less desirable paper to buy than business paper, but, as 
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far as legal liability goes, the accommodating party is liable, not 
only to a holder in due course, but to any holder for value, even 
with notice. If the holder for value, however, had notice that 
the paper was being used in a different way from what the ac- 
commodating party had consented to, or agreed to, then there 
would be a good defence in favor of the accommodating party. 
Accommodation itself would be no defence, but the fact that the 
paper had been disposed of contrary to agreement would be, and 
it would be a fraud to dispose of it in that way. 

The defence of Alteration I have already alluded to. This 
is a Real Defence insofar that it prevents recovery on the instru- 
ment in its altered form, in favor of anybody, — a holder in due 
course or anyone else. Alteration is a Personal Defence, how- 
ever, insofar as recovery in the instrument in its original form 
is concerned. A Holder in Due Course can recover on the in- 
strument in its original form, but anyone who is a party to the 
alteration, or who took with notice, or after maturity, could not, 
it seems, recover even that. 

I now come to rather a troublesome and technical sort of 
defence, relating to the discharge of parties secondarily liable on 
paper because of dealings with the party primarily liable, and in 
order to make this clear I will start a little back of Negotiable 
Instruments. Let us take up the case of joint promisors on any 
contract, and suppose the joint promisors, as between themselves, 
ought each to pay half the obligation. Now suppose the person 
to whom the obligation is payable discharges one of the joint 
promisors, says, "I won't collect from you; I release you." If 
he absolutely releases him, that prevents any action on the joint 
obligation, because the obligation must be sued on against both 
parties; consequently, a release of one releases the whole obliga- 
tion, or precludes its being suable, because should the person to 
whom it is payable sue both, the one who is released will set up 
that release, and should he sue the other one that one will say, 
"I am not liable to you alone; you must sue both of us." Con- 
sequently, it won't do for the payee to make an absolute release 
in that case. 

Suppose he makes something a little diflFerent, makes a 
covenant not to enforce any execution or any judgment against 
this one joint debtor whom he wishes to favor, and then the payee 
sues both debtors. There is no difficulty in regard to getting a 
judgment, on the ground that I spoke of a minute ago. But, 
suppose he should get judgment, what would be the consequence? 
If he got judgment against both, he would try to collect it wholly 
out of the party with whom he had made no agreement, and a 
party jointly liable may have an execution for the whole claim 
satisfied out of his property; he has no right to restrict the 
creditor to half he has got. He has got to get back the half that 
he ought not to have been obliged to pay, if he has been com- 
pelled to pay the whole, by himself suing the other man. He is 
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said to be "subrogated" to the creditor's rights against the other 
man. 

But now suppose the payee has agreed that the other man 
shall not be touched, so that anyone who is subrogated merely 
to the rights the creditor has will be subrogated to the rights of 
a man who has contracted his rights away as to one of the joint 
obligors. Such subrogation will be worthless. The consequence 
is that the creditor is not allowed to recover against the joint 
obligor who he has not released, even in this case, because that 
joint obligor may say, "If I pay up in full, you have arranged 
matters so that the other fellow is left out, and I cannot get my 
half out of him, and, as I can't get my half out of him, you ought 
not to get anything out of me." That is the law. 

Now, the creditor may avoid that effect, to some extent, 
in this way. He may attach to his release or covenant with the 
debtor whom he wishes to discharge what is called a "reserva- 
tion of his rights" against the other man, and if he does that the 
other man is not discharged, but the reason he is not discharged 
is because that reservation of rights is understood to mean that 
the joint debtor who got the discharge will still be liable over to 
the undischarged debtor after the latter is compelled to pay. The 
result is that that undischarged joint debtor, if he pays, can re- 
cover against the other man, the share that the latter ought to 
pay. 

Thus, if you are a joint debtor, and your creditor offers to 
give you a release reserving all rights against the other joint 
debtor, he is not giving you very much, because, though he is 
precluding himself from suing you, he is not precluding your 
companion in the obligation from suing you for your share of 
what he is compelled to pay. 

The moral is, if you are a creditor and are seeking to make 
any sort of a discharge against a joint obligor, always be sure to 
put in an express reservation of your rights against the other 
person, and, on the other hand, if you are a joint debtor that is 
being released, try to make the creditor leave out any words of 
that sort, for in effect your release won't do you much good if 
those words are put in. 

Now, this same thing works out in just the same way if 
one of these joint debtors is an accommodation party; that is, if 
he is a surety for the other. In the case as I put it first, each 
had to contribute half to any payment made by the other. As I 
now put it, one man ought to exonerate the other entirely; that 
is, he ought to pay the whole obligation. 

It makes this difference, however. If you discharge the 
one of the joint debtors who was the surety, that would be no 
ground of complaint on the part of the other joint obligor, even 
if he had to pay it all. He never would have any right to sub- 
rogation against, the surety, anyway. The surety would have a 
right against him if the surety paid, but the principal debtor, who 
ought to pay the whole anyway, cannot object that no right of re- 
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course is left open to him against the discharged surety for he 
never had a right of recourse, but if it were the other way, if the 
principal debtor were discharged, the surety could complain, be- 
cause he ought to have a right of recourse. 

Well, that comes to this, that you may discharge sureties 
who are only sureties, who have no obligation as between them- 
selves and their companions to pay any part of the debt, — you 
may discharge such persons as freely as you like, and not incur 
any loss of right against the party primarily liable, but if you 
discharge the party primarily liable with reserving your rights 
against the surety, you will have absolutely discharged your 
claims against the surety and thus lost your rights on the whole 
instrument. 

These principles are applicable to contracts other than ne- 
gotiable paper; they are also applicable to negotiable paper. Gen- 
erally, it is the principal debtor that you are likely to make the 
bargain with, because he is the person you usually have your 
dealings with, and, what has caused most of the trouble, not only 
is a discharge of the principal debtor fatal, but any change in the 
obligation is fatal, and the common change that is made is ex- 
tension of time. An agreement made with the principal debtor 
to extend the time, without the consent of the surety, is something 
that has destroyed a very large number of obligations. 

I shall have to refer a little further to this subject the next 
time, when I will finish with the subject of Personal Defences. 
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QUESTION: 

Does the authority of a conservator cease immediately 
upon the death of the principal? 

ANSWER: 

Yes. 

QUESTION: 

This is a question in regard to a Certificate of Deposit the 
bank has issued to A, and in the course of time the same is paid 
through clearing, indorsed "A"; with the Clearing House stamp 
of a Boston bank reading, "Indorsement Guaranteed." 

In the event of the indorsement of A being afterward proved 
to be a forgery, is the bank liable, or can it recover of the col- 
lecting bank? 

ANSWER: 

The question says, "Is the bank liable? That, I suppose, 
means, "Can the bank throw that back on the Clearing House, 
or, assuming it has paid before it discovers the forgery, can it 
recover of the collecting bank? 

Why not? This indorsement was a forgery; therefore, 
even though the indorsement were not guaranteed, the bank 
which paid it could recover from the person who received pay- 
ment. If the person receiving payment were merely a collecting 
bank, the paying bank could recover the money from the collect- 
ing bank if it got at the collecting bank before the collecting 
bank had turned the money to its principal. If not, then the 
maker bank would have to go against the collecting bank's prin- 
cipal and recover the payment from him. 

But, where the collecting bank puts "indorsement guaran- 
teed," I don't know what those words mean if they don't mean 
what they say, and they say that that indorsement was guaran- 
teed. It was a forgery; consequently, I should say that the col- 
lecting bank must make good its guarantee. 

QUESTION: 

Is the Certificate of Deposit subject to an ordinary Trustee 
Writ? 

ANSWER: 

That raises a question that I considered somewhat last 
year, on which the Massachusetts Statutes certainly are open to 
criticism at the present time. 

The Massachusetts Statutes exempt from Trustee Process 
all obligations on Negotiable Paper except Demand Notes. The 
reason for this provision, and the reason for the exception, are 
perfectly obvious. 
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The reason why a maker of a note be trusteed in an action 
against the payee is because it would be unfair to the maker to 
hold him liable on Trustee Process, in view of the fact that the 
note may have been, or may hereafter be, transferred to a pur- 
chaser for value, to a holder in due course before maturity, and, 
therefore, the maker may be obliged to pay again if he is com- 
pelled to pay once on Trustee Process before maturity, on the 
principle that we were discussing today of "payment before ma- 
turity is only a Personal Defence," and if the Trustee Process 
were allowed against a maker we would either have to run a 
chance of compelling the maker to pay a second time to a holder 
in due course, or else be obliged to say that payment before ma- 
turity is an Absolute Defence, — good against a holder in due 
course, which would be unfortunate. That is the reason Nego- 
tiable Paper is exempt from Trustee Process. 

The reason why demand paper was excepted from this 
exemption was because, under the Massachusetts law, demand 
paper was subject to equities from the time of its issue. There 
is no hardship in holding a maker on Trustee Process under those 
circumstances, for if he makes payment under the Trustee Pro- 
cess to the plaintiff in the suit, the maker will be permanently 
discharged, since any purchaser of that note, either before or after- 
wards, will take it subject to the equity of payment under the 
Trustee Process. 

Now, the rule in Massachusetts that demand paper is sub- 
ject to equities as soon as it is issued, has been held by the Su- 
preme Court to be abrogated by the Negotiable Instruments 
Law, — to be repealed, — and demand paper is no longer subject to 
equities as soon as it is issued, but there still remain unchanged 
those provisions in the law governing Trustee Process, and, as the 
Statutes stand, the maker of demand paper is trusteeable. So, I 
suppose a Certificate of Deposit payable on demand would be 
trusteeable, — ^the bank would be trusteeable, and, unless the Court 
18 going to say that the reason for that Statute having ceased to 
exist with the repeal of the law covering equities on demand pap- 
er, the Statute is correcpondingly amended, — which would be a 
gretty strong step for a Court to take, construing away the 
tatute, — I should say the maker of any demand paper, whether a 
Certificate of Deposit or a note, would be liable to Trustee Pro- 
cess in a suit against the payee of the instrument. 

QUESTION: 

Isn't the person named in the Certificate of Deposit con- 
sidered a depositor of the bank, and isn't the bank bound to know 
the signatures of depositors? I mean on the question of the 
forged indorsement. 

ANSWER: 

I don't think that there would be any assumption that the 
bank knew the signature of anybody to whom the Certificate of 

Digitized by V:»00QIC 



Deposit was issued. I suppose Certificates of Deposit are not 
infrequently issued to a person who simply does that one piece of 
business with the bank. 

QUESTION: 

Would it make any difference if that bank which had col- 
lected through the Clearing House had simply put on the ordi-'' 
nary stamp, and did not use the stamp "Indorsement Guaranteed?" 

ANSWER: 

Of course, the collecting bank in that case would not be 
liable to repay, unless it actually had the money in its possession. 
The party who ultimately got the money could be sued for the 
money. 

QUESTION: 

If a bank pays out the amount of a Certificate of Deposit, 
and later on an innocent holder presents it, what is the bank's 
position. 

ANSWER: 

It is unfortunate. Under the Negotiable Instruments Law 
there may be a holder in due course of such an instrument, and 
he may claim under the Statute that payment before maturity is 
only a Personaf Defence. And yet, under the Trustee Process 
Statute the maker is subject to Trustee Process. 

QUESTION : 

I suppose, as a matter of fact, a bank would answer "no 
funds" in such a case? 

ANSWER: 

Very likely; but I am not sure that that can be defended 
except as a lie in a righteous cause. 

I should suppose the real remedy of a bank in such a case 
would be to file a Bill to have the Certificate Impounded. If they 
don't know where it is at the time, then, of course, they have got 
no funds, so far as they know. They could certainly answer that 
they had no knowledge of who was the owner of the Certificate 
of Deposit at the present time, and that so far as they knew they 
were, therefore, not indebted to the defendant in the action. 

QUESTION : 

What is the liability of a bank incurred by writing on the 
face of a check "Payment stopped," where it is done at the re- 
quest of the drawer? 

11 
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ANSWER: 

I suppose it incurs no liability. The bank is under no lia- 
bility to the holder of the check; its only liability is to the draw- 
er of the instrument, — its customer, and, as the customer has 
requested it, there would be no breach of duty to him. 

QUESTION: 

Can the executor of an estate appoint a man to be his at- 
torney and sign checks on a bank? 

ANSWER: 

I should say not. It is said that an executor may appoint 
anyone to do ministerial acts, but drawing on the funds of the 
estate I should not think were ministerial acts. One executor 
can do it ; it doesn't require all of them, but if the executors 
wished to put somebody else in funds for a special purpose I think 
they should draw a certain amount and give it to him. I don't 
think they could give a power of attorney to sign checks. 
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Xecture nineteen 

personal Defenses (conclu^e^) 

Kills in Sets 

I was speaking last week of the discharge of a joint debtor, 
and discharge of a party secondarily liable, by virtue of some arrange- 
ment with, or discharge of, the principal debtor. 

The matter may be summarized in this way: A surety is 
discharged 

direct discharge of the principal debtor, in any way; 
a binding alteration of the principal contract; 
surrender of collateral security belonging to the prin- 
cipal debtor and surrendered to him. 

The reason why all these things discharge a surety is, because, 
as I said last week, the surety is entitled to subrogation; he is en- 
titled, on paying the debt, to be put in such a position that he can 
take the paper and enforce it against the principal debtor, and there- 
by make the man ultimately pay the paper who really ought to do so. 

Now, a word as to these various ways I enumerated in which 
a surety would be discharged. 

First, by discharge of the principal, I said. Now, the prin- 
cipal may be discharged by a direct release or by any binding con- 
tract to discharge him. I say "binding contract." A mere agree- 
ment, without consideration, to discharge the principal debtor, will 
have no effect on the surety, because it gives the principal debtor no 
right. The holder, after making such a promise, without consider- 
ation, and not under seal, may say, "I have changed my mind ; I have 
concluded not to let you go free. Accordingly, as the holder is not 
boun,d to keep such a promise, it does not interfere with the surety's 
right of subrogation. And in order to make it interfere with the 
surety's right of subrogation, and therefore to discharge the surety, 
it is essential that consideration — if the discharge is not under seal — 
fulfill the requirements to which I alluded in the early part of the 
course, when I was speaking of consideration in simple contracts. 
That is, it must be a detriment suffered or incurred by the principal 
debtor; something done which he was not bound to do, in exchange 
for this promise of the holder to let him go free. 

Suppose the principal debtor said, "If you will let me go free 
I will pay you half the amount of the note, and then you can get the 
other half out of the other parties to the note," and the holder of the 
note accepted that and received payment of the half. The principal 
debtor would not be discharged. He has not given legal consider- 
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ation for the promise to let him go free, because all he has done is 
to pay half his debt. He was liable for the whole debt. He incurred 
no legal detriment in paying half, and, as he is not discharged as 
against the holder, and since the holder is not bound by that promise, 
likewise the surety is not discharged, for the surety's right of sub- 
rogation is not interfered with. 

But, if the holder should give a release under seal to the prin- 
cipal debtor, or if the principal debtor should give, or promise, any 
outside benefit to the holder, anything other than mere payment of 
the debt for which the principal debtor was absolutely bound, in such 
an event the holder would be bound by his agreement with the prin- 
cipal debtor, and would thereby deprive the surety of the right of 
subrogation; consequently, the holder could not claim against the 
surety. The surety would be discharged. 

Now the second way I enumerated of discharging the surety 
by doing something with the principal debtor is altering the terms 
of the contract. This discharges the surety, because the surety is 
not only entitled to be subrogated to the obligation on the note, but 
he is entitled to subrogation on the note as the obligation was when 
the note was written — ^when he became a party to it. The common- 
est kind of alteration of the contract with the principal debtor is that 
lo which I alluded last week; namely, "^ving time," as the phrase 
is, to the principal debtor. Now, mere mdulgence to the principal 
debtor, letting the note run on, is not damaging, because on any dav, 
at any moment, the holder may say, "I have waited long enougn, 
and now I am going to enforce this obligation." But if the holder 
ties his hands so that he cannot, as against the principal debtor, say 
at any moment that the note is due, "I am not going to wait any 
longer," then he will discharge the surety. 

Take an illustration. If the holder accepts payment of a 
month's interest in advance, giving in return a promise to the prin- 
cipal debtor that he, the holder, will not collect the note for a month, 
and, of course, the mere receipt of interest for a month in advance 
would of itself imply that understanding, such an arrangement will 
discharge any surety on the obligation. 

On the other hand, if the holder merely said, "I don't think I 
shall need this money for a month ; the instrument by its terms bears 
interest, and I will let it run on," that would not be a binding con- 
tract with the principal debtor, and, therefore, would not disdiarge 
the surety. 

This change as to the time when the instrument is payable is 
the commonest alteration in the terms of the contract in actual prac- 
tice, but the same result would follow from any other change in the 
terms of the contract. 

If the holder and the principal debtor should agree, for inst- 
ance, that the place of payment should be different, or that the 
medium of payment should be different, it would come to the same 
thing. Here again, of course, the bargain between the holder and 
the principal debtor must be made for good consideration ; it must 
be a binding, simple contract, if it is not an agreement under seal. 
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or else it is ineffective to tie the holder's hands as against the prin- 
cipal debtor, and, therefore, would discharge the surety. 

There is, perhaps, less difficulty in dealing with the question 
of alteration than when dealing with the question of absolute dis- 
charge, because when two parties bound by contract according to 
certain terms say they will change those terms, almost any change 
will be a legal detriment to each, because it is something diflferent. 
It is a legal detriment to the principal debtor to defer the payment 
of his obligation, provided interest keeps on running. The debtor 
has a right to pay his obligation the day it is due, and he, as well as 
the holder of the note, is giving consideration when an agreement 
is made to extend it for a month at the same rate of interest. 

The third class of cases where the surety is discharged ; name- 
ly, by surrendering collateral, affords less chance for misapprehension 
or difficulty. The reason, here too, why surrounding of the collat- 
eral is fatal is because the surety has a right to be subrogated to the 
collateral that goes with the note, as well as to the note itself. 

Now, who is a surety? A surety is, generally speaking, any 
person subsequent to the party primarily liable; any person subse- 
quently liable on the instrument. Indorsers are sureties as against 
the maker of a note or the drawer of a bill. Indorser number three 
is a surety as against indorser number two, and indorser number two 
is a principal debtor as against indorser number three. Therefore, 
fuch a transaction as I have alluded to as objectionable if made with 
the maker of a note, for instance, is likely to discharge all subsequent 
parties. If made with an indorser it is likely to discharge all subse- 
quent indorsers. It will not discharge the parties ahead of the in- 
dorser, with whom the agreement was made. 

Further, joint promisors are, prima facie, sureties for each 
other to the extent of half the obligation. It is a fair assumption, 
and a natural assumption, that each of two joint promisors really 
ought to pay half, and if that is the arrangement between them each 
is entitled to be subrogated to the instrument to the extent of one 
half; therefore, an arrangement with one joint promisor may dis- 
charge the other. 

Now, this is the normal situation, but there are cases where 
the real liability of the parties is not in the order of their obligations 
as it appears on the instrument. The making of a note may be for 
accommodation, and the indorser may be the party who really ought 
to pay the instrument. One of the joint parties may have signed for 
accommodation. Now, there is no doubt that the holder is entitled 
to the benefit of his good luck if it turns out that the person with 
whom he made the arrangements, and who appeared to be the party 
primarily liable, was really, as between himself and the other parties, 
a surety. In such a case the holder may say, "I only entered into an 
arrangement with the surety ; I only discharged him, and you, even 
though you are an indorser and seem to be secondarily liable, since 
)ou really ought to have paid that instrument, as between yourself 
and the maker, cannot complain that I have discharged the maker, 
or made some sort of collateral agreement with him, or given him 
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back his collateral ; that doesn't hurt you any ; you would not have 
been entitled to subrogation anyway." 

A more troublesome question is, Is the holder bound to 
recognize a person as principal debtor and another person as surety 
when he has notice that such is the relation? Suppose the maker is 
really a surety, and the indorser is really the party primarily liable, 
and suppose the holder knows that. May the holder make an agree- 
ment with the indorser which will discharge him, and yet retain 
the obligation of the party primarily liable? 

In England and in some States, at least, it is held that the 
holder must take notice of the relation, if he has knowledge of it, 
and must not make an arrangement with the indorser when he knows 
the indorser really is the person that, as between himself and the 
maker, ought to pay the note, and that if the holder does make such 
an arrangement with the indorser he will discharge the maker. But 
I am inclined to think that the Massachusetts Court would regard 
that rule as infringing what is known as the "Parol Evidence Rule," 
to which I shall allude in a minute. 

The Parol Evidence Rule is, roughly, that people shall not be 
allowed to contradict, even as between themselves, their own ex- 
plicit writings. 

There is no doubt that, as to holders in due course, the in- 
strument is to be taken as if the order of the obligation of the parties 
was in conformity with the appearance of the instrument; that is, 
maker first and first indorser second, and so on, but even as between 
persons with notice, and, therefore, to that extent, not holders in due 
course, the Parol Evidence Rule forbids the contradiction of the 
writing, and it seems it is a contradiction of the form of the writing 
to show that a person who has signed as secondarily liable is really 
primarily liable. 

Now, it is not infrequently convenient, and almost necessary, 
in a business way, to make some compromise with a principal debtor. 
The only way it can safely be done is that to which I alluded last 
week, by reserving expressly in the agreement with the principal 
debtor the rights of the holder against the surety. No harm can 
arise from inserting such a reservation, even where it is unnecessary. 
It is better to err on the safe side, and to express in any agreement 
that you make with a party to an overdue instrument that rights 
against all other parties to the instrument are reserved. 

Coming now to the Parol Evidence Rule that I spoke of. I 
have stated the general character of the rule. Let me say a word 
in regard to some of the commoner applications of it — the commoner 
cases where it arises. 

First, in regard to the order of the indorsements. By the ex- 
press words of the Negotiable Instrument Law, the order in which 
indorsements appear on the back of an instrument is only prima 
facie evidence of the order in which they actually were made. There- 
fore, it may undoubtedly be shown that the person whose name is 
at the top of the note really indorsed second, and that the person 
below him was really the first indorser. That, therefore, is not re- 
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garded as an infringement of the Parol Evidence Rule. That any of 
the parties signed for accommodation may be shown. 

Again, in some cases acceptance of an instrument may be 
shown without the instrument. Sections 150 and 152 relate to this. 
It has been criticised often by writers on mercantile law that any 
acceptance of a Bill of Exchange should be allowed, except on the 
face of the instrument. I think the criticism is a just one. It is con- 
trary to European mercantile practice to have obligations on ne- 
gotiable paper off the instrument itself, but the Negotiable Instru- 
ments Law somewhat restricts what had previously been the law in 
many States; namely, oral acceptance, and allows only acceptance 
in writing, but it allows them off the bill, and even before a Bill of 
Exchange is drawn. If the writing accurately and sufficiently de- 
scribes a bill to be drawn, it will be binding as an acceptance of the 
instrument when it is drawn. 

Another matter that the Parol Evidence Rule does not inter- 
fere with is proof of Fraud, Accident or Mistake. Fraud may always 
be proved. Mistake is a little more troublesome, for Mistake comes 
pretty close to the sort of collateral agreement that is not allowed. 
Take these two cases: 

I make a note payable in six months. I make a collateral 
agreement that it need not be paid then. That collateral oral 
agreement cannot be shown. The instrument is absolutely due at 
the time written in the instrument. 

If, however, it wls the understanding that it should be 
written into the note that the maker need not pay for a reasonable 
time after the six months, it might be shown that by mistake the 
writing did not conform to what the parties agreed that it should. 
The distinction, you will see, is a mistake as to the terms of the 
writing. It is not enough that the writing does not conform to 
the whole agreement the parties had in respect to the matter. If 
ihat is the writing they really intended to make and really intend- 
ed to leave the rest of their understanding to an oral agreement, 
it is not a case of mistake in the writing, and the Parol Evidence 
Rule will forbid the introduction of evidence of this oral agree- 
ment. 

So, Illegality, as well as Fraud and Mistake, may always 
be shown. An instrument perfectly legal on its face may be 
shown to have been in fact intended as part of an illegal transac- 
tion of any sort. • 

These questions I interpolate again to be sure to avoid 
misapprehension, are questions between the original parties. Even 
as between them this is true. As to holders in due course it is 
necessarily true that the form of the instrument is what is bind- 
ing. 

The meaning of ambiguous language may also be shown 
by Parol Evidence, between the original parties. For instance, 
the use of the words that we discussed somewhat earlier in the 
course, "current funds," might be shown by Parol Evidence to 
mean simply the kind of legal tender current in that place, and, 
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therefore, in view of that Parol Evidence, the instrument would 
be negotiable. Or, by Parol Evidence the words "current funds" 
might be shown to mean Clearing House Certificates, or other 
medium of payment not legal tender, thereby showing the instru- 
ment to be non-negotiable. And any language which is fairly 
susceptible of more than one meaning may be made clear by 
Parol Evidence of the circumstances surrounding the giving of 
the instrument, and the custom of the place, and the general un- 
derstanding. The direct evidence of the writer, that "I intended 
by that word thus and so," would, however, not be admitted. 

If the place of payment is not specified, it may be shown by 
parol. 

Even though an instrument bears date of January 1st, it 
may be shown that it was delivered January 3rd, though there is 
no inconsistency between the date of a writing being one time and 
Ihe date of the actual delivery of the instrument another. 

So, if an instrument was never delivered, that may be shown 
by parol, between the original parties. 

On the other hand, it could not be shown that, though the 
instrument was delivered as a note, it was agreed that it should 
not be binding in a certain contingency. That contradicts the 
terms of the instrument. 

So, it would not be admissible that the instrument was not 
to be paid when by its terms it says it is to be paid, or that a 
smaller amount should be paid, the larger amount being written 
in only for security. 

In short, anything that contradicts the terms of the instru- 
ment is not admissible; anything that merely explains or adds to 
it, without contradicting the instrument, is admissible. 

These questions of parol evidence relate to transactions taking 
place at or before the making of the instrument. A subsequent 
agreement, whatever its character, is binding, if it conforms to the 
requirements of simple contracts. 

A subsequent agreement after the note is made, if the subse- 
quent agreement is for a good consideration, that the note shall not 
be paid at maturity, or that only half ot it shall be paid, or any other 
agreement in regard to the note, will be binding as between the 
parties who make this subsequent contract. 

So much, then, for Equitable Defences, or Personal Defences, 
to negotiable paper. I will allude for a moment to something which 
is not a Personal Defence, and which it might be supposed was, and 
that is Set off. 

The holder of a note is indebted on another account to the 
maker. Consequently, if the holder sues the maker, the maker will 
have a good Set off, and the result will be that the holder of the note 
won't be able to get any actual cash from the maker. In spite of 
knowledge of those circumstances, a purchaser of the note can en- 
force it against the maker, and the maker cannot use, as against this 
new purchaser, the Set off which the maker has against the former 



Digitized by V:»00QIC 



holder, and after maturity, if the holder sold that note, the purchaser 
would not take it subject to Set oflF. 

Another matter which is not ground for objection is that 
negotiable paper is antedated or postdated. That sort of thing is 
simply another way of adjusting the date of maturity, ordinarily. If 
is regarded as indicating no impropriety, and notice of that sort of 
thing does not put the purchaser on any inquiry, or subject him to 
any defence. 

There is one rather disconnected matter which I may allude 
to here briefly, and that is sets of Bills of Exchange. I have already 
spoken of a similar matter in regard to Bills of Lading, and, there- 
fore, a brief word will be enough here. Sets of Bills of Exchange 
are common in drawing foreign bills, and, just as in the case of Sets 
of Bills of Lading, the man who first gets one part for value before 
maturity is the owner of all. It doesn't make any difference whether 
it is the second or the third part, the early purchaser of the third part 
prevails over the latter purchaser of the second part. Payment of any 
part in due course by the holder discharges all the parts ; therefore, 
if the drawee in good faith pays a subsequent purchaser of a part 
instead of the first purchaser, the drawee is discharged, and the hold- 
er of the part first purchased must get his remedy by suing the man 
who received payment, and he will be entitled to recover from that 
man the payment he received. 

Of course, a holder of several parts, if he chooses to negotiate 
more than one part, renders himself liable. He is committing a 
fraud, and he also renders himself liable as a party to each separate 
part, as if, so far as he is concerned, each part was a separate in- 
strument. 

In general, one who pays in due course is exactly like one who 
buys in due course, but in one respect the payer in due course has an 
advantage over the holder in due course, and that is in regard to 
payment after maturity. Payment after maturity is payment in due 
course, as well as payment at maturity. Purchase after maturity 
is not purchase in due course, and, therefore, one who buys paper 
and takes a transfer of it after maturity is not a holder in due course, 
but a drawee or maker who pays in precisely those circumstances, 
a: precisely the same time, would be protected, and would not be 
subjected to any Equities. 

The reason is that the parties liable on an instrument called 
on to pay, are not excused from their liability because presentment 
was not made earlier; they are as bound to pay some weeks after 
maturity as they were on the day of maturity. 

But, on the other hand, a purchaser of paper is perfectly free 
to take it or leave it, and buying after maturity is not buying in 
ordinary course. 

This difference is brought out by a case that was submitted 
to me last week, and which I did not have time then to take up. The 
case is this : 

A note is made payable at the XYZ Bank, Boston, Mass. 
That is, in legal effect, of course, a draft on the XYZ Bank. The 
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payee indorses it first to a bank in New Orleans, and the New 
Orleans bank indorses it to the ABC Bank in Boston. The ABC 
bank presents the note to the XYZ Bank, the drawee, the bank at 
which the note is payable. The XYZ Bank returns word, "Unable 
to pay. Insufficient funds." The ABC Bank then protests the note, 
and afterwards is informed by the XYZ Bank that that bank is will- 
ing to buy the note. The question is, Can the XYZ Bank safely 
purchase the note without receiving a bill of sale from the indorsers? 

The XYZ Bank, if it had paid that note, would have been 
making payment in due course, and would have taken it free of any 
possible equities. The XYZ Bank, if they buy the note, as they 
suggest doing, after it has been protested, will buy simply the rights 
of the holder from whom they buy it. 

Of course, if there was no defence, either on the part of the 
maker or on the part of any of the indorsers, the XYZ Bank in pur- 
chasing will get just as good a right as it would have in paying, but 
it is buying overdue paper, and it therefore runs the risk of finding 
that either the maker has some defence or the indorsers have some 
defence, or there is some defect in the title which it is getting. 

I suppose that is what the inquirer meant by suggesting a 
bill of sale from the indorsers. A bill of sale seems to be a rather 
unnecessary kind of document, but any word from the indorsers, any 
statement, before the XYZ Bank actually bought the instrument, 
that the indorsers had no defence, would be, perhaps, a desirable 
thing to get. Such a statement on the part of the indorsers would 
stop them from asserting any defence afterwards. 

It would not, however, prevent the possibility, doubtless a 
remote one, but still legally a possibility, of another outsider coming 
in and saying, "That note really belonged to me ; it was stolen from 
me, and I reclaim it." I said it would not prevent that possibility, 
and it would not if any of these indorsements were in blank. As 
they are in fact written, however, they are all special indorsements, 
so that no one outside of that immediate chain of title could very 
well have a right. 

Another instrument that was submitted to me last week, and 
which I did not have time to answer, was a note in the usual form, 
except that after the ordinary form of note these words are written, 
"The maker and indorsers of this note waive demand, notice and 
protest. The maker of this note hereby waives the benefit of the 
homestead and exemption law as to the obligations thereof, and 
the indorsers hereon waive the benefit of the said exemptions as to 
the obligations of said note, and as to the obligations of the indorse- 
ments." Then there are several indorsements on the back of this 
note. The question is. Is the note a good form, and would the in- 
dorsers be released if it were not protested, and, finally, what would 
the position of the bank discounting the note be if it failed to have 
it protested at maturity? 

All these questions hinge on the second one that I put. Would 
the indorsers be released if it were not protested? In other words, 
can one, by writing on the face of a note virtually this, "Any fellow 
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that indorses this note waives demand and notice, and protest, and 
waives the benefit of any exemption laws," bind a subsequent in- 
dorser by that statement on the face. 

I should think probably he would, but there is a splendid 
chance for a lawsuit there. There are a great many cases, and there 
has been a great deal of litigation as to how far a person who deals 
with a paper is bound by everything written or printed on it, es- 
pecially if it is somewhere where he is not likely to see it, and also 
if it is printed in fine type; that is an element. There have been 
literally hundreds of cases on Bills of Lading in regard to that, 
whether all the conditions printed on the back of such a document 
bind the taker. The Courts have decided very variously. The 
Massachusetts Court has generally been disposed to say that one 
who takes paper is bound by ever3rthing on it, unless it is put on in 
such a way as to indicate a real intention to conceal it. In that case, 
the taker would not be bound. I should rather expect, as I said, that 
the Massachusetts Court would say that the indorsers would, when 
they signed their names on the back of the note, adopt what was 
put on the face in regard to that. It would be much clearer, how- 
ever, if at the top of the back of the note there were printed, "The 
indorsers of this note hereby waive demand notice and protest, and 
also waive the benefit of any stay or exemption laws." There could 
not be any possible question then. Printing it on ^he face suggests 
the inquiry, to a suspicious person, "Why was it done that way ; was 
it done so the indorsers would not see it, and so they would sign it 
unsuspectingly without knowing just what they had done?" If the 
answer is "yes" to that, even the Massachusetts Court would be like- 
ly to say that the indorsers were not bound by the waiver. 

Well, as to the bank which failed to protest such a note at 
maturity. Its liability would turn on the question I have just dis- 
cussed. If the indorsers have effectively waived demand, protest 
j^nd notice, then, of course, the bank is not liable for failing to pro- 
test, because the indorsers have not suffered anything except what 
they said when they indorsed that they were willing to suffer. 

On the other hand, if the indorsers are not bound by what I 
read from the face of the instrument, then the bank is discharging the 
indorsers if it fails to use proper diligence, and, consequently, will 
be liable to the person for whom it is acting . 
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QUESTION: 

What would be the position of a bank that took a collateral 
note with an indorser, and then allowed exchange of the collateral? 

ANSWER: 

I suppose that is a very common thing to do. But I think the 
bank does so at its peril. 

QUESTION: 

Would that be true if the exact collateral was not written on 
the face of the note? 

ANSWER: 

Yes, I should say it would; that is, a surety has the right to 
the collateral that actually exists when he becomes surety ; he has a 
right to be subrogated to that. If it was in fact part of the security 
of that note as it was originally given, it seems as if the bank neces- 
sarily took the risk that the substituted collateral was, and would 
remain, equal in value to the collateral surrendered. 

QUESTION: 

Suppose the XYZ Bank wanted to purchase the note you 
spoke of, and they said, "You present that note again and we will 
pay it," without saying an3rthing about whether they had money to 
pay it with or not, but took that method of getting the note into their 
possession. 

ANSWER: 

I presume that the party primarily liable on paper, the drawee 
in this case, has a right to pay it after protest as well as after maturity 
without protest. 

The question is, Do they pay it, or do they purchase it? Of 
course, those things are pretty closely alike, but I suppose you would 
deal with the matter differently on your books if it was a payment 
than if it was a purchase. You would treat it as charged up against 
a certain account, and as an overdraft on that customer's account, 
if you were paying it, whereas if you were purchasing it you would 
not charge it up to his account, but you would hold it as the owner. 
Would not that be the way the bookkeeping would be done? The 
bank might put it in as an investment. The payer of the note is a 
payer in due course ; the buyer of the note in that case is not. 

QUESTION: 

Suppose a note dated in some part of Massachusetts where 
there is no bank reads "Payable at any bank or Trust Company," 
without mentioning any city or town where it is payable? 
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ANSWER: 

Of course, on the face of it, that note doesn't have any mean- 
ing. The natural construction would be "any bank or trust com- 
pany*^ in the place where it is dated, but you say there isn't any there. 
Now, that would be a case where parol evidence would be admissible 
to show the surrounding circumstances. If it could be shown that 
notes of this sort drawn in that place were habitually payable in 
Boston, that that was the large business city for this locality, it 
would probably be permissible to construe those words as meaning 
"any bank or trust company in Boston." 

QUESTION: 

It would be safer to send it to the nearest bank, would it not? 

ANSWER: 

I don't know. It means one thing or the other. It means any 
bank or trust company in Boston, or any bank or trust company in 
Northampton, and it probably doesn't mean both. You have got to 
find out which it means. It is, in other words, a rather troublesome 
piece of paper to deal with, because it is not drawn so explicitly as to 
indicate what the proper construction is. 

QUESTION: 

Would it not come under the head of an incomplete instru- 
ment? 

ANSWER: 

Well, it doesn't purport to be incomplete. No, I don't think 
it would be held an incomplete instrument. It is an improperly 
drawn instrument. 

QUESTION: 

Where it is written in an instrument that indorsers waive de- 
mand and notice, etc., the question is frequently raised whether the 
first indorser only or all the indorsers waive. 

ANSWER: 

I should suppose a reasonable person would understand that 
as applicable to everybody who indorses. 

QUESTION: 

You said that one purchasing an overdue note after maturity 
would take that note free from any Set offs which the maker might 
have against the prior holder. That is not so, is it, where the pre- 
vious holder is the payee; that is, between the original parties? 

ANSWER: 

I think so. If there were knowledge of insolvency or impend- 
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ing bankruptcy, that might create a special equity, but otherwise the 
note would pass free of the Set off. 

QUESTION: 

Doesn't a purchaser after maturity take subject to defences 
between original parties? 

Yes, but Set off is not a defence. That is the reason. It is a 
cross-claim, and though it is treated as if it were a defence in this, 
that the payee, if he seeks to get a judgment, will have his claim 
met by a claim which will be subtracted from it, the legal theory is 
that the two claims are two separate things. 
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Xecture ZTwent^ 

0verDue paper 
Hmount 3E)ue on paper 
preeentment 

We take up this afternoon the meaning of "overdue." We 
have been talking before in regard to the rights of a holder in due 
course, and the various defences which on who is not a holder in 
due course may meet. We have considered the requirements of 
a holder in due course, so far as notice of defences is concerned, 
and so far as giving value is concerned, and now we take up the 
topic of overdue paper. The subject is somewhat confused, be- 
cause "overdue paper" is used with reference to various things. 
When is paper overdue, or due so that a right of action accrues 
on it, is one question and closely connected with that question is, 
When is paper overdue so that notice may be given to charge the 
drawer or the indorser of the paper? But, more especially, to- 
day we are concerned with, When is paper overdue so that de- 
fences which were not good against a holder in due course will be 
good as against one who takes the paper? 

If the Continental idea in regard to negotiable paper, and 
which I take it is really the mercantile idea, was strictly followed, 
these questions would all be identical. I have already referred to 
the mercantile notion, which is followed out on the Continent of 
Europe, but I call attention to it again here. That is, when the 
time for payment has come, when there is a right to payment, 
and as soon as there is a right to payment, the holder of the in- 
strument may make formal presentment of it to the party pri- 
marily liable, by means of a notary. If the instrument is not 
paid, the notary marks on the instrument a notation which indi- 
cates that it is dishonored, and at that instant a right of action 
arises; that is, the time to send notice to parties secondarily liable, 
and from that instant a purchaser of the paper will take it subject 
to equities, and will have notice from the face of it, from the notation 
on it, that it is subject to equities, because it has been dishonored. 

On the other hand, under the rule prevailing in England and 
in this country, principles properly applicable to simple contracts, 
as distinguished from negotiable paper, have been applied, and it 
is often said that the obligor on negotiable paper has until the last 
minute of the time limited for payment of the instrument to make 
payment, as to the end of the day of maturity, for instance. If 
paper is to be paid within a reasonable time, he has until the last 
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limit of that reasonable time. In consequence of this, there is 
frequently a difference between when paper is overdue for the 
purpose of a right of action existing, and when it is so far over- 
due as to let in equities, and we shall have to consider these ques- 
tions separately. 

Now, first, when does a right of action arise on negotiable 
paper; when is it due for that purpose? Section 103 of the Statute 
states the rule of calculation of time as the time paper, "When it 
is payable at a fixed period after date, after sight, or after the 
happening of a specified event, the day from which the time is to 
run is included, and the day of payment is included/' 

No difficulty ordinarily arises in calculating time. Days 
of Grace are now abolished by the Negotiable Instruments Law, 
but restored as to sight drafts by an amendment. 

Saturdays and holidays make a little possible question. 
Section 102 of the Statute relates to them. A holiday is not 
counted as a day. That is, if the day of maturity falls on a holi- 
day the instrument is payable the next day. In regard to Days 
of Grace, the rule was, and I suppose still is, otherwise. And, as 
Days of Grace still exist as to sight drafts, in this Common- 
wealth, it is still important to know the rule in regard to them. 
Days of Grace being treated as a kind of extra favor, not to be 
extended, if the last Day of Grace falls on Sunday or other holiday 
the instrument is payable the day before, instead of the day after. 

A troublesome situation arises in regard to bills and notes 
where, as is frequently the case, in large cities especially, Satur- 
day is made a half-holiday. The Negotiable Instruments Law, until 
amended last year, provided in effect that the instrument must 
be presented on the next business day, that is, on Monday, if not 
a holiday, in order to charge indorsers, but, though the construc- 
tion of it was not very clear, it seemed that for other purposes 
the instrument was still payable on Saturday. The draftsman 
of the Act had, apparently, not observed the difficulties of making 
an instrument due on one day for some purposes and not due 
another day for other purposes. The case was brought up last 
year in connection with this course, and a particular case which 
had occurred in Boston was used as an illustration. A large 
quantity of notes of the Boston & Maine Railroad, held by a cer- 
tain Trust Company, fell due on Saturday. They were not pre- 
sented until Monday, but when presented on Monday the holder 
requested interest, up until Monday. Interest was refused on the 
ground that the money had been there on Saturday, ready to pay 
the instruments, and that they were really due Saturday. A num- 
ber of counsel who were consulted, and who considered the 
special section of the Statute, concluded that this view was sound, 
and that the instruments were really payable Saturday; that, as 
the money was there ready to be paid, there was no liability for 
interest after Saturday, the day of maturity. 

The possibility was then suggested of a bank's failing be- 
tiveen Saturday and Monday, and whether a collecting bank 
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would be liable for not presenting paper committed to it for col- 
lection on Saturday, if it fell due on that day by its terms. I came 
to the conclusion that the only safe way for a bank to do with 
such paper, if it was indorsed, was to present it both on Satur- 
day and on Monday. If it was not indorsed, and there was no 
party secondarily liable on it, then a presentment on Saturday 
would be enough. It seems inconvenient to banks, and it is con- 
trary to mercantile usage to have to present paper twice in order 
to secure all necessary rights on it, and the Clearing House Com- 
mittee, accordingly, had a Statute prepared by its counsel, which 
was duly passed, and which now makes Saturday, in effect, a 
holiday. That is, the instrument is payable on Monday foUow- 
mg. For all purposes, therefore, it is now enough to charge all 
parties to present paper which by its terms falls due on Satur- 
day on the following Monday. 

Suppose paper falling due on any day, Friday, we will say, 
and presented for payment, and payment refused. May the 
holder bring an action immediately on that day after the paper 
has been dishonored? That is something on which the law is in 
great conflict in this country, and in England. In this State it is 
held that the action may be begun immediately on that day. To 
that extent, the law of Massachusetts accepts what I have called 
the Continental or mercantile view It treats the maker as hav- 
ing broken his obligation, that is it treats his obligation as being, 
not to pay at any time on the day of maturity that he might 
choose, but at any time that the holder might choose to present 
the paper. 

So much for the time when a right of action accrues on 
time paper. Now, when do equities arise? Take the last case I 
mentioned. Suppose a note due on Friday is presented at the 
very beginning of business hours on Friday. Payment is refused, 
and then it is sold within an hour before ten o'clock on Friday, 
the day of maturity. Is that paper overdue? On the Continent 
of Europe it would be noted disnonored, so that the purchaser 
could see that there had been dishonor. But that is not necessar- 
ily true with us. The buyer buys it in plenty of time to present 
the instrument, and it is generally held that that instrument is not 
overdue for the purpose of letting in equities. 

The same sort of situation arises in a more striking form 
where a time draft is presented for acceptance and acceptance is 
refused. That instrument is dishonored. Here again, in Europe, 
on the Continent, a notary would present that for acceptance, and 
ihe dishonor would be noted on it, so that anyone who took it 
thereafter would have notice, but with us there is no particular 
reason to suppose a draft has been presented for acceptance, and 
the purchaser cannot tell, and it has been held that a holder in 
due course before maturity and without notice of the dishonor of 
an instrument is to be treated as having all the rights of a holder 
in due course, and not like a purchaser of overdue paper. 

Other questions that arise in regard to equities on overdue 



Digitized by 



Google 



paper are where a note is payable in instalhnents. One install- 
ment is overdue, and unpaid, but only one. Is that an overdtrc 
instrument? The answer, is, "yes." The reason why overdue 
paper lets in equities an3rway is because the fact that it has not 
been paid at maturity ought to be a warning; it ought to lead a 
purchaser to suppose that something is wrong. Well, the fact 
that an installment has not been paid ought to lead one to sup- 
pose that something is wrong. So that instrument is treated as 
overdue, and will pass only subject to equities. 

On the other hand, if interest merely is overdue, the instru- 
ment is not treated like a dishonored instrument; it is not treated 
as if the whole instrument were overdue for the purpose of letting 
in equities. There is a right of action for the interest alone, if 
the holder chooses to sue, but there is no right of action on the 
note for any part of the principal sum, and mere non-payment of 
interest when due is not a default of such character as to make 
a reasonable person suppose that there must be some defence 
existing to the principal. 

A case recently arose in Wisconsin halfway between the 
last two cases, — ^the case of unpaid installments and the case of 
interest unpaid. The note provided, as is not an uncommon pro- 
vision in notes, that if the interest was unpaid the note should 
be immediately payable, interest and all. After the interest was 
overdue and unpaid a purchaser bought that note, and the ques- 
tion was whether he took it subject to equities. It was held that 
be did, and it is, perhaps, a little hard to escape the logic of the 
case. By the very terms of the instrument it was overdue, be- 
cause there had been default in the interest, and that was to make 
the whole instrument due. On the other hand, nobody who read 
that note would have guessed that it was overdue. By its terms 
it was not payable until sometime in the future. To be sure, it 
said that if the interest was not paid it would be immediately 
due, and that might put a purchaser on the duty of inquiring 
whether the interest had been promptly paid. That would be 
the only way in which the holder could find out. An instrument 
with that sort of clause in it, then, is not a safe purchase, unless 
•you are very sure that interest has been promptly paid. 

There is one special provision of the Negotiable Instru- 
ents Law with regard to overdue paper which makes the real dif- 
ference in regard to the rights of the last person transferring such 
paper from what they are in regard to the other persons on the 
note. Section 24 of the Statute says that one who transfers over- 
due paper shall be in effect treated like one who makes paper 
payable on demand. Now, one who makes paper payable on de- 
mand, as we shall see, gives the holder a right to transfer it free 
of equities for a reasonable time. Therefore, to take a practical 
illustration, if there is a note payable on time which is overdue, 
and the holder of it transfers it after maturity to A, A will take 
his rights against everybody but that last indorser, subject to 
equities, because he is buying overdue paper. But as regards 
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that last person it is like any paper payable on demand, and if A 
promptly transfers to B within a reasonable time, even though 
the person who indorsed to A after maturity had some equity as 
between himself and A, B, will not take subject to that equity. 

To put the whole matter in another way, the person who 
deals with overdue paper and puts his own name to it — is, in ef- 
fect, making new demand paper as to himself, though as to all 
the previous parties on the instrument it will be treated as over- 
due paper and subject to equities. 

The most troublesome questions in regard to overdue pap- 
er relate to demand paper, and here it is especially important to 
distinguish between paper overdue for the purpose of a right of 
action and paper overdue for the purpose of letting in equities. 

For the purpose of a right of action, demand paper is due 
without a demand; that is, it is due immediately. As soon as a 
demand note is given me I may bring an action immediately 
upon it. That is contrary to the very terms of the instrument; 
it is contrary, I should say, to mercantile understanding; it is 
contrary to the law of the Continent of Europe, but it is settled 
law in England and in this country. The mere possession of that 
paper gives a right of action. If the paper is payable a certain 
time after demand, then, of course, demand would be necessary 
in order to set the time running. 

For the purpose of letting in equities, however, demand 
paper is not due without a demand, or due immediately. Section 
203 provides one rule as to checks, namely, "A check must be 
presented for payment within a reasonable time after its issue," 
Section 88 provides generally as to mercantile instruments that 
where the instrument is not payable on demand presentment must 
be made on the day. it falls due; where it is payable on demand 
presentment must be made within a reasonable time after its is- 
sue, except that in the case of a Bill of Exchange presentment 
for payment will be sufficient if made within a reasonable time 
alter the last negotiation thereof. It would seem, then, that 
notes and checks payable on demand must be presented within 
a reasonable time after their issue. But a Bill of Exchange may 
be presented within a reasonable time after the last negotiation. 

What is a reasonable time is a troublesome question. Out- 
side of Massachusetts a reasonable time for a demand note is fre- 
quently a very considerable time. 

In New York, prior to the passage of the Negotiable In- 
struments Law, a distinction was taken between demand notes 
payable with interest and demand notes payable without interest. 
Demand notes payable with interest, it was said, might naturally 
be held for years as an investment, interest being paid regularly, 
and there was no reason, the Court thought, why such paper 
should be treated as overdue for the purpose of equities, or why 
a purchaser of such paper should not be a holder in due course 
if the interest had been regularly paid. This distinction, how- 
ever, is abolished by the Negotiable Instruments Law. It pre- 
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vailed in many States before that, but it did not prevail in Mas- 
sachusetts. In Massachusetts there was an express statutory 
enactment that sixty days was a reasonable time for a demand 
note to be outstanding, and, though that Statute is repealed by 
the Negotiable Instruments Law, the Supreme Court of Massa- 
chusetts has held that in construing what the words in the Nego- 
tiable Instruments Law mean when it says "a reasonable time," 
the Court will, for convenience, take the rule formerly established, 
and a negotiable note payable on demand, therefore, becomes 
overdue now, for the purpose of letting in equities, in sixty days 
after its date, or, if it is undated, after its issue. 

A check, also, is not overdue until a reasonable time, but a 
reasonable time for a check would not be sixty days; it would 
be, doubtless, a much shorter time, the length of time depending 
a good deal on how long it will normally take to collect that 
check. A check drawn in Boston on a Boston bank ought to be 
paid within a day or two, certainly. But, if it is drawn in Bos- 
ton on a California bank it naturally would take a good while for 
it to get around. 

A Bill of Exchange other than a check is given the longest 
time of all, or what may be the longest time of all. A reasonable 
time is counted from the last negotiation, according to the terms 
of the Statute. That gives rise to this possible case, which has 
actually arisen. 

Suppose a Bill of Exchange which is held for a time by 
one holder, and then sold to another, sold through a half dozen 
hands. Perhaps one of the holders holds this Bill of Exchange a 
couple of years. Then the last holder sells it to A, and A imme- 
diately presents it. Is that Bill of Exchange overdue? It would 
seem not. Presentment was made within a reasonable time after 
the last negotiation. 

Or, suppose the person, A, instead of making presentment 
immediately, immediately sold it to B. B would, it seems, be a 
holder in due course, because he has bought within a reasonable 
time after the last negotiation. That is rather an odd result of 
the wording here. It is probably not the result contemplated by 
the draftsman of the Act. The law before the Act, in many 
States, which it is probable it was intended to copy, was that a 
Bill of Exchange must either be negotiated or presented by each 
successive holder within a reasonable time. If I had such an in- 
'strument, I might wait just short of a reasonable time and then 
sell it, and the next man might wait just short of a reasonable 
time and then sell it, and so on, but the lapse of time between 
each negotiation could not be more than a reasonable time. 

Under the actual wording of section 88, however, it seems 
that it doesn't matter what time elapses between the various ne- 
gotiations, so long as no more than a reasonable time elapses af- 
ter the last negotiation. 

Sometimes, in regard to checks, the question arises wheth- 
er more than a reasonable time has elapsed because the checks 



Digitized by 



Google 



have not been sent for collection in the shortest way possible. 
Banks, for their own convenience, to deal with their own corre- 
spondents, or for one cause or another, frequently do not forward 
checks for collection in the very fastest way, but in a somewhat 
roundabout way. Unless this was carried to a great extreme, I 
don't believe that it would be held that more than a reasonable 
time had elapsed in making the ultimate presentment. 

If demand is actually made within a reasonable time and 
payment is refused, and still within a reasonable time the holder 
transfers the paper, I suppose an innocent purchaser would be 
treated as a holder in due course. But this is not free from doubt. 

There is one matter in regard to overdue paper about which 
I should say a word, of which I think I have not spoken before. 
That is, in regard to accommodation paper issued for the first 
time after maturity. It is no defence to accommodation paper, as 
we have seen, that the purchaser knew that it was accommoda- 
tion. It might be thought that it was no defence that it was tak- 
en after maturity. Well, it is no defence that it was taken after 
maturity, if it was originally issued to somebody before matur- 
ity, but if the paper is first used after maturity, if the accommo- 
dated party first puts it into circulation after maturity, that is a 
defence. It is said that the accommodating person merely gives 
authority to issue it before maturity, and if it is not issued for the 
first time prior to the date of its maturity the authority to issue 
it is revoked, and, as it is overdue paper, the purchaser will take 
it subject to this revocation of authority. 

The next topic that I shall take up is the amount of recov- 
ery after maturity on a bill or note. In legal phraseology, what 
damages are recoverable? In the first place, the face of the in- 
strument may be recovered against every party liable on the in- 
strument, the maker and every party secondarily liable who is 
duly charged. Judgment may be had against all these persons 
tor the full amount. The holder can only satisfy his claim once 
in full, but, in order to assist him in doing that he is entitled to full 
judgment against everybody. This rule applies, in spite of one 
or two decisions in other States to the contrary, even though the 
holder of the instrument has paid much less than the face of the in- 
strument for it. If a note for $100.00 is bought for $50.00, and 
the purchaser is a holder in due course, he may recover $100.00 
against the maker, or against the indorser who sold that very in- 
strument to him for $50.00. 

Another element of damage is interest. Interest is rather 
troublesome, because interest is of three kinds, and you may have 
all three on the same instrument. 

In the first place, interest may be reserved by the terms 
of the contract. In the second place, interest may be awarded 
by law as damages for the detention of money, irrespective of 
any express agreement to pay interest, for the law does give in- 
terest as damages for non-payment of money when it is due. In 
the third place, interest may, by Statute, to a specific amount, be 
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allowed as a substitute for what is called "re-exchange," and 
there is a Statute in Massachusetts which makes this substitution. 

I shall have to continue next time with this subject of the 
damage recoverable on Bills and Notes, and I will then continue 
with the subject of diligence necessary to charge parties to ne- 
gotiable paper. 

I have a few questions here which I will take up. 

The first relates to an elaborate collateral note, and the 
';|uestion is, when the maker of the note does not deposit addition- 
al collateral, as he agreed to do, on the collateral originally de- 
posited proving insufficient, may the holder of the note, in ac- 
cordance with the terms of the note, sell the collateral at public 
sale on 48 hours* notice, either verbal or written, and may the 
holder credit the proceeds of such sale on the note and secure 
judgment against the promisor for any deficiency? 

The answer is. Yes, he can. 

The particular collateral note in question, I should say, 
was not a negotiable note. That would not make any difference 
between the immediate parties, so far as the question submitted 
to me is concerned, but it would make a difference on questions of 
selling the note, or in any of the various important cases where 
negotiability makes a difference. I think it is not negotiable, be- 
cause of the special agreement that "should the holder or holders 
of this note be the holder or holders of any other note or notes of 
ours, (mine) with collateral attached, and should the collateral 
on this note not be sufficient in amount to satisfy this obligation, 
then the holder or holders of this note may hold the collateral at- 
tached to any other note or notes to satisfy the balance due to the 
holder or holders of this note." I don't believe that contract in 
regard to other notes and collateral on other notes will do. It 
seems to me it is distinctly an additional contract provision. 

A second question is this: A note is made by a corporation, 
payable to another corporation, individual or firm, indorsed by 
the payee, is discounted by the indorser with a third party for 
value, before maturity, without notice. Can the purchaser of this 
paper hold all parties on said note should any of them set up the 
defense that they received no value for the note? 

The purchaser may hold all parties to the note. "No 
value" is no defence as against a holder in due course. Even 
though a holder in due course knows that a particular party to an 
instrument received no value, that is no defence, if that person 
signing without value is one who has a right to make an accom- 
modation signature. A corporation or a partnership has no right 
to make an accommodation signature, and, therefore, if the pur- 
chaser knew that such a signer had received no value he could not 
recover. 

Second, in regard to the same note, "If said note is dis- 
counted by said third party, who buys it from a broker, and the 
broker does not indorse it, the proceeds being paid to the broker 
by check to the broker's order, can any of the parties to the note 
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set up the defence that no value was received? 

No, the case is not changed by putting a broker in. 
'" Again, it is asked, "If the broker represents that he is act- 
ing as a broker, and in no other capacity, for the indorser, can 
any party to the note set up as a defence that no value was re- 
ceived if the broker receives the proceeds of the note by check to 
said broker's order?" 

That is, is it necessary for the party discounting to make 
his check payable to the order of the indorser? 

I should say. No, he might make the check payable to the 
broker; the broker, having the note indorsed in his possession, I 
should think had implied authority to receive the check. 
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QUESTION: 

In ease that note was non-negotiable, would it make any 
difference in the defence of the indorser? 

ANSWER: 

Yes, I refer to a negotiable instrument. I take it that 
these last questions have no reference to the collateral note that I 
was speaking of in the first case. In regard to a non-negotiable 
note, no purchaser would get more than the rights of the person 
from whom he purchased. 

QUESTION: 

Should a bank honor a note which is made payable at its 
o£Sce, the maker having died before its maturity. 

ANSWER: 

Unless the note is payable on demand I should say No. The 
authority of a depositary of funds to pay out funds on the order 
of the depositor ceases on the death of the depositor. Every 
agency is terminated by death, unless the agency is one coupled 
with an interest; that is, one which has been paid for. Now, the 
agency of a bank to pay out its depositor's money is not an agen- 
cy which is irrevocable. It can be revoked at any time by the 
depositor, and, therefore, his death revokes it. 

There is a special Statute which changed the rule that used 
to be very troublesome in regard to checks of people who die. 
The Statute is section 17 of the Massachusetts Statutes. It pro- 
vides that a depositary of funds subject to withdrawal by check 
or demand draft may pay checks or demand drafts drawn on it by a 
depositor, nothwithstanding his death, upon presentation within ten 
days after its date. Therefore, in this question that is asked me, 
if the note is a time note the bank should not pay it, because it is 
not within the direction of this section 17, which relates to checks 
and to demand drafts. If it is a demand note I should say it is, 
in legal effect, a demand draft, if it is made payable at the bank, 
and, therefore, if presented within ten days after its date it might 
be paid by the bank. 

QUESTION: 

Should a Bill of Exchange drawn and negotiated in Mas- 
sachusetts be protested for dishonor in order to hold indorsers? 
Section 169 appears to exclude other than foreign bills. 

ANSWER: 

That relates to a matter that I shall take up later, but I 
will answer it briefly now. It is only absolutely necessary to 
protest foreign negotiable paper. "Foreign" means interstate as 
well as foreign to the United States. But a protest of domestic 
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paper is evidence, and is useful evidence, frequently, made so by 
Statute, and, consequently, though it is not necessary to protest 
in order to hold indorsers, it is desirable to do so, in order to have 
certain and incontrovertible evidence, I suppose it is customary, 
isn't it, for banks to protest such paper when sent forward to them 
for collection without instructions to the contrary. I suppose 
that to be the custom, but it is not strictly necessary to charge 
the indorsers. 

QUESTION : 

Is a post-dated note signed in your presence, and delivered 
to the payee at the time of signing, with instructions to credit 
the proceeds of same to the signer, a valid obligation? 

ANSWER: 

Yes. It is an immediate obligation. The post-dating simply 
has an effect on the date of maturity. If I deliver now a note dated 
March 1st, payable two months after date, it has exactly the same 
effect as if I should date it today and promise to pay on May 1st — 
two months after the date of March 1st. 



note? 



QUESTION : 
Is a note drawn with " interest" an interest bearing 

ANSWER: 



That I had down to refer to in connection with damages, a 
point I hadn't quite reached. I should say that that instrument 
carried six per cent interest. It means the same as "with legal 
interest." 

Is a bank liable for not cancelltng a matured instrument — 

QUESTION : 

liable to any of the subsequent holders — if it hands it out with- 
out cancelling it? I mean if the bank's name is not on the in- 
strument. 

ANSWER : 

There are sundry expressions in the books that a bank ought 
to mark such paper "cancelled," but I don't know of any case 
where it is held liable for not doing it, and in some cases it seems to 
me it would be improper to make such a cancellation. If the in- 
strument is paid, of course it ought to be marked "paid," but if it 
is taken up by an indorser it seems as if the indorser ought to 
have the right to say, "I don't mean to discharge that instrument 
as such; I merely mean to take it up and preserve it as a valid 
obligation of the maker, and I don't want it defaced." I think he 
has a right to say that. 
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QUESTION : ^ 

You said that a printed waiver of demand and notice on the 
back of a note would obviate the necessity of protesting and 
giving demand and notice to indorsers. Would that be equally 
true if it were written in the handwriting of the clerk who drew 
the note? 

ANSWER: 

Yes. Of course, the only difference would be the possi- 
bility of suspicion as to when that was written. If it were print- 
ed on the note, it would be probably accepted as self-evident that 
it was there when the indorsements were put on. If you had a 
hard-fighting contestant against you, he might, to your surprise, 
bring some witnesses — the indorsers— ^to swear that no such thing 
was written on the note when they indorsed it, and that might be 
unpleasant, even though it was true that the writing was put on 
before the indorsements. The legal effect of it is just the same. 
It is a question of proof. 

QUESTION: 

If there were several indorsers you would want it written 
over each one individually, wouldn't you? 

ANSWER: 

It would depend a little on how it was written. If it was 
simply **waiving demand and notice," and one signature immedi- 
ately under that, then in order to have it applicable to the other 
signatures it would have to be written again, but if it were written 
at the top, "the indorsers of this note waive demand and notice," 
that would take them all in. 
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Xecture Zvocnt^Avoo 

pre0entment anD otber act0 of Diligence 
nece00ar^ to fii re0pon0ibilit^ of 
partie0 0econDaril^ liable 

I was speaking last week of presentment for payment, and I 
continue with that subject today. 

Presentment means showing the instrument, and therefore, 
when presentment is made, the party making it must have the in- 
strument and be prepared to exhibit it. It has been held, however, 
that if the maker to whom presentment is made or the drawee does 
not care to see the instrument, he may excuse the party making pre- 
sentment from exhibiting it. That is rather an exception to the gen- 
eral rules in regard to diligence. Diligence is required for the bene- 
fit of the endorser or drawer, the party secondarily liable, and he is 
the party who can ordinarily excuse and the only party who can 
ordinarily excuse any of the customary requirements of diligence. 
But the exhibition of the instrument may be excused, as I have al- 
ready said, by the party primarily liable. That having been decided, 
this rather interesting case came up. The holder of a note with en- 
dorsers on it telephoned to the maker and in the course of the con- 
versation the maker said he was not going to pay that instrument — 
that note — that there wasn't any use in sending it around. Accord- 
ingly the holder did not send it around, but simply sent notice to 
the endorsers that the maker had, on presentment, refused to pay the 
note. It was held in New York where the case came up that the en- 
dorsers were liable; that the only difficulty with that presentment 
over the telephone was that the note was not exhibited, and that as 
the maker could excuse exhibiting the note and had virtually done 
so over the telephone, the telephonic communication served all the 
purposes of presentment. 

I don't know that I should quarrel with that case, but at the 
same time I should advise anyone who held that instrument under 
those circumstances to take the trouble of going around with it. 

When there are several parties primarily liable as makers or 
as drawees of an instrument, presentment must be made to each of 
them, with two exceptions. The first exception is in the case of 
partners. It is presumed as matter of law that one partner has 
authority to pay or to refuse for all. The second exception would 
be where there was express authority given to the person to whom 
presentment was made to pay or to refuse on behalf of all. 

Now, presentment for payment is sometimes excused alto- 
gether, and sometimes it is excused temporarily. One may sum up 
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the cases where it is excused either altogether or temporarily by 
by saying that the excuse is given when circumstances are such that 
in spite of due diligence presentment is impossible; or where the 
party secondarily liable knows that there wouldn't be any use in 
making presentment because it is a foregone conclusion that there 
will be no payment. Some of the special cases that more commonly 
give rise to question on this matter of drspensingr^ith presexitm^ifit 
may be referred to. First as to delay in making presentment. Thiat 
is justified when, ^6r instance, the' drawee or the maker cannot be 
found with reasonable diligence.* I£ the instrument is payable sit 
his residence or place of business, and with due diligence that cannot 
be found, or found in time to present at the day of maturity, delay is 
excused until it can be found, but only so long. Any other circum- 
rrtances beyond the control of the holder and not imputable, as the 
statute says, "to misconduct or negligence," would excuse present- 
ment temporarily. ' ' 

The death of the party primarily liable, for instance, would 
excuse presentment until an executor or administrator were appoint- 
ed, then presentment would have to^be made to him. 

In some cases presentment is excused altogether. It is excus- 
ed altogether where the party secondarily liable has no right to ex:- 
pect that the drawee or maker will pay the instrument. As, for 
instance, to take a bald case, if a man drew a check on a bank having 
no funds in the bank, he would not be entitled to notice that the bank 
had dishonored the check. He ought to have known beforehand that 
the bank would dishonor the check, and therefore the law doesn't 
require the holder to exercise diligence in order to charge him. 
Similarly, if a bill of exchange is drawn without any reason to ex- 
pect that the drawee will pay it, presentment and noticd too would 
be excused. The drawer might have a right to expect the bill of 
exchange would be honored, even though he had no funds in the 
hands of the drawee. That would depend on the circumstances of 
the case — the relations existing between the parties. The drawing 
of a bill of exchange does not necessarily imply, like the drawing of 
a check, that the drawer has the funds waiting, but the drawiiig of a 
bill of exchange does imply that the drawer has reason to expect that 
the drawee will honor the instrument ; and if the dfawer has no such 
reason to expect his instrument to be honored, he is not entitled to 
diligence as a condition preceding charging it. 

Of course it is weir to be on the safe side and unless one is 
perfectly sure that the party secondarily liable will be charged with- 
out diligence, it is better to use the diligence. Where the drawee is 
a fictitious person, diligence is excused. It cannot very well avoid 
being so. Where the instrument is a void instrument, diligence 
would be excused. Where the instrument is made for the accom- 
modation of the party secondarily liable, diligence would be excused* 
It is the duty of the party secondarily liable, as between himself and 
the maker or drawee, to take up that instrument. He has no reason 
to require that the holder should first endeavor to get the money 
out of some one who should not be called on to pay iu ,..,., 
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And, finally, where presentment is waived, expressly or im-« 
pliedly, the Statute says it need not be made. Presentment waived 
by whom? The Statute does not say, but it is of course by the 
party secondarily liable. It doesn't do any good for the maker to 
say : You needn't present that instrument to me ; that won't charge 
the endorser any more. The maker can say: You needn't show 
that instrument to me, you needn't exhibit it to me; but he can't 
say: You needn't make demand at maturity on me so as to make 
parties secondarily liable. Of course the party primarily is himself 
chargeable without any presentment at all, so as to him waiver is 
imimportant. 

Now what is a waiver of presentment by the endorser? Per- 
haps the facts in one or two cases that have arisen on that are worth 
citing. 

The endorsers of a note payable at bank had assured the holder 
ihe note could not be paid at maturity. They knew that the maker — 
a corporation — had not the money to pay it. Nevertheless it was 
held that that was not an implied waiver of presentment. The case 
shows that the law is rather strict in requiring the performance of 
the condition of presentment in order to charge endorsers. But where 
the endorsers assured the holder, the endorsee, when the endorse- 
ment was made and the note delivered, that the endorser would be 
responsible for principal and interest when due, and would look after 
the collection of the note from the maker, that was held to amount 
to a waiver. This waiver of presentment by the endorser may be 
made either before the instrument is due or it may be made after- 
wards. That is, the endorser may in effect say: I will be liable 
in spite of the fact that you have discharged me by the failure to 
use due diligence in presenting the instrument. It is essential, how- 
ever, that the endorser should know the facts in order to hold him 
liable on this sort of waiver, that the instrument has become over- 
due. It IS not necessary that the endorser should know that he is 
legally discharged when he promised to pay or to waive the lack of 
presentment. It is necessary, however, that he should know that 
presentment has not been made. He needn't know the legal effect 
of that; it doesn't matter what form of words the maker uses to 
indicate his intention to pay in spite of his lack of presentment. 
He may say : I waive presentment, or notice, or either of them ; or 
he may say : I promise to pay that note. Either of these will have 
the same effect. 

The instrument will be dishonored then if presentment is 
made, or if presentment is excused. In either of those cases the 
holder is then prepared to proceed to charge the party secondarily 
liable. But, in order to do this, he must give the required notice of 
dishonor. This is necessary to charge any party secondarily liable 
whether an endorser or a drawer. And it doesn't matter what the 
form of the instrument is. 

There seems to be a slip in the drawing of the negotiable 
instruments law in regard to checks. It is provided in the portion 
of the act relating to checks that a check must be presented within 
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a reasonable time after its issue or the drawer will be discharged 
{rom liability thereon to the extent of the loss caused by the delay. 
That rule you will see differs from the rule in regard to an ordi- 
nary bill of exchange or in regard to the endorser of an)rthing. In 
regard to a bill of exchange the drawer is absolutely discharged if 
due diligence is not used in regard to presentment. It doesn't make 
the least difference that no damage is caused by the failure to present. 
It is a pure bonanza to the drawer who gets out of it. And in case 
of the endorser of a note, of a bill of exchange, or a check, the en- 
dorser gets out of liability altogether if presentment is not duly made 
even though the lack of presentment caused no damage whatever to 
the endorser. Now it was the law before the negotiable instruments 
law was passed that the drawer of a check differed from the drawer 
of a bill of exchange, both as to presentment and as to notice; that 
failure of the holder, either to make presentment on time, or if he did 
make presentment and the instrument was dishonored, to give notice 
of the dishonor on time, discharged the drawer of the check only to 
the extent that he was actually injured by the lack of diligence. 
But the negotiable instruments law in the section I have just referred 
to relating to checks, speaks only of presentment. That, it says, 
must be made in the case of a check on pain of discharging the 
drawer to the extent that he is damaged. But nothing is there said 
about notice, and consequently the general section as to notice 
(section 106) applies. This says that failure to give notice absolutely 
discharges parties secondarily liable. It would seem, therefore, and 
it has been so held in a New York lower court under the negotiable 
instruments law, that though the failure of a holder to present a check 
discharges the drawer only if and to the extent that the holder is 
injured, failure to give notice to the drawer of a check that the 
check has been presented and has been dishonored by the bank on 
v/hich it was drawn, will totally excuse the drawer of the check, as 
it will undoubtedly totally excuse the drawer of a bill of exchange. 
All endorsers are entitled to notice except endorsers for whose ac- 
commodation the instrument is made and it doesn't matter whether 
the endorser is endorser on a note, a bill of exchange or a check. 
It is only the drawers of checks that are under a larger liability than 
corresponding parties to bills of exchange. 

Now in regard to notice, we must consider by whom it should 
be given, to whom it should be given, what it consists of — ^that is, 
what it must contain — ^when it must be given, and when it is excused. 

By whom it may be given is answered in this way: By the 
holder or by any parties to the instrument who might be compelled 
to pay it and who, on taking it up, would have a right over against 
cnother party secondarily liable. That is, taking the case of a holder 
of a note endorsed successively by A, B and C, not only may the 
holder give notice to charge those endorsers, but C may give notice 
to B and A. C perhaps waived demand and notice himself and he 
may be afraid that the holder will simply rely on his name and 
not seek to charge A and B at all, C has the right to notify B and A 
and thereby to insure to himself a right of recourse against them 
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if he is afterwards compelled to take up the instrument. The notice 
may be given by an agent of any party who would himself be entitled 
to give notice; that is, anv agent of the holder of the note I just 
I ef erred to, or any agent of C authorized to do so might give a valid 
notice; and even though he were not authorized beforehand to give 
the notice if he chose to act on behalf of the holder or on behalf of C, 
and purported to act as agent for them, subsequent ratification by 
the holder or C would have the same effect as a prior authorization. 
A notice given by or on behalf of the holder inures to the benefit of 
all subsequent holders and also all prior parties on the instrument. 

Let us see what that means. If the holder at maturity duly 
presents the instrument and gives notice to the endorsers, they are 
thereupon charged for good on that instrument and any purchaser 
from the holder at maturity will acquire rights against all of them. 
So, if A, B and C are duly notified by the holder and then the holder 
recovers from C, the last endorser, and compels him to pay, C will 
have a right of action against B and A. The notice given them by 
the holder at maturity will inure to the benefit of C. 

A special provision is made in regard to instruments in the 
hands of agents — rather an important provision for banks, because 
banks of course hold great quantities of paper as collecting agents. 
It is provided that the agent may either notify directly the party 
secondarily liable or he may notify his principal, and if the agent 
notifies his principal, the principal has the same time after the receipt 
of the notice that he would have had if he himself had made pre- 
sentment at the time that he received the notice. 

Now as to the character and contents of the notice. Notice 
may Ibe verbal or it may be written. It may be partly one and partly 
the other. Thus a notice which was not signed would be all right 
if the circumstances were such that the endorser necessarily knew 
from whom it came. It is, of course, desirable that the notice should 
be in writing and should be signed. It is desirable because it is 
much easier to prove a written notice than it is to prove an oral one 
if there is any dispute. The notice should describe the instrument 
with sufficient certainty to identify it, should state that it has been 
presented at maturity to the party primarily liable, that payment 
has been refused, and that the holder looks to the endorser. 

This case arose in Pennsylvania : There were two endorsers 
on an instrument and the notary who presented and protested the 
instrument in question wrote out two notices. Apparently he put 
them in the wrong envelopes. He either did that or else he addressed 
both of them to the same man — to one of the endorsers. He deliv- 
ered these written notices, didn't send them by mail, but actually 
delivered them, and the second endorser duly paid up and afterwards 
sued the first endorser. The first endorser set up that he had not 
been notified; what he had received was a notice addressed to an- 
other man stating that the note had been presented and wasn't paid 
and the notice went on to read : "You are looked to for payment." 
The court held that was insufficient notice. It is a pretty stiff de- 
cision. It is undoubtedly true that mere knowledge on the part 
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of an endorser that presentment has been made and paper dishon- 
ored is not the equivalent of notice. But here the endorser actually 
had a written notice, only it was addressed to another man. The 
court said that that made all the difference because the notice read : 
"You are looked to for payment." Now, a notice reading, "Mr. B, 
you are looked to for payment," is not the same as, "Mr. A, you are 
looked to for payment." The only question I should raise in regard 
to the case is whether a reasonable person on receiving such a writ- 
ing ought not to have inferred that the address was a mistake and 
the notice was meant for him. 

These notices are not technical to the degree that a deed or 
a will is. That is, if the language is such that a reasonable person 
would gather what was intended, no further particularity is required. 
Notices in very abbreviated forms have been upheld because they 
v^ere sufficient to convey the idea that a particular note had been 
dishonored and by implication that the endorser was looked to to take 
it up. The notice may be sent by mail or it may be delivered per- 
j-onally and it may be sent or delivered either to the person liable 
or to his agent, the person so to be charged or his agent in that behalf. 

That raises some trouble, especially in regard to corporations. 
You want to give notice to charge a corporation. Perhaps the 
simplest way is to address the corporation by mail. Suppose in- 
stead of that, you tried delivering a notice to some agent of the cor- 
poration. You may get the wrong agent — someone who has not 
authority to do that sort of thing. 

Here is a case that arose in New York recently. A hotel com- 
pany was secondarily liable on an instrument and a notice was left 
at the window of the cashier. It was held that that was not a suffi- 
cient notice, it not appearing that any special attention was drawn 
to the notice or who received it. It was simply put in the cashier's 
window to the clerk that happened to be in charge there. Well, 
the business of the person at the cashier's window at the desk at 
the hotel was not to do that sort of hing. 

A notice may be addressed in care of the last endorser to 
preceding endorsers. Thus, it has been held sufficient in this state 
if A, B, C, and D are endorsers on a note, to write notices to A, B, C, 
and D and put them all under cover to D — C being addressed in 
D's care in that way and D could send forward the notices to A, B, 
and C under cover to C and so C could send forward to B the 
notices to B and A. 

It is, perhaps, safer, however, if one can find the address of 
all the endorsers, to send separate notices to each. 

I will pause here with the subject of notes and take up some 
questions that have been submitted to me. Next time I will con- 
clude what I have to say of notice and take up protest and some 
excuses for lack of diligence. 
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QUESTION: 

The first question — Is it the law that a board of directors of 
a corporation has no authority to authorize the officers of the cor- 
poration to bind it by accommodation endorsement unless the charter 
of the corporation specifically grants this authority? 

ANSWER: 

The answer is yes. The accommodation endorsement of the 
corporation will be binding upon the corporation in the hands of a 
holder — in due course, however. There is merely a personal defense. 
If the form of the instrument is such or the nature of the transaction 
in which it is given is such that it necessarily carries constructive 
notice to the holder that it is accommodation, then, of course, the 
holder couldn't recover, but anyone who purchased such an instru- 
ment, neither knowing nor having reason to know that it was ac- 
commodation, could hold the corporation. 

QUESTION: 

The question proceeds — In the absence of such authority by 
charter, can the stockholders grant such authority to the directors 
by an article in the By-Laws ? 

ANSWER: 

The answer is no. The endorsement would be binding if all 
the stockholders assented to it, but it is a matter which would re- 
quire the assent of all the stockholders. The minority of the stock- 
holders have the right to say that a corporation shan't engage in that 
sort of thing unless it is in the charter powers of the corporation 
< as it usually is not.) As By-Laws do not require for their making 
ihe assent of all stockholders, a By-Law could not give the authority 
to make the accommodation endorsement. 

QUESTION: 

Another question — Suppose that a note is made in Boston by 
a Boston resident, payable in Boston, and that a person residing in 
New York places his accommodation endorsement upon the note 
in New York. The maker then negotiates the note at a rate of 
discount usurous under the law of New York. Is usury a good 
personal defense on the part of the accommodation endorser against 
the party to whom the note was first negotiated ? 

ANSWER: 

Of course, this person necessarily must have known that the 
note was an accommodation, that the endorsement was an accom- 
modation endorsement, so he is not a holder in due course so far as 
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any defense may exist. Whether a defense exists depends on where 
the note was negotiated. It is stated that the endorsement was put 
upon the note in New York, but that doesn't make any difference 
whatever. The endorsement takes effect for the first time when 
the note is delivered, is negotiated, not when the signature is written. 
Accordingly, if that note is discounted in Massachusetts, it is a per- 
fectly valid note and it makes no difference whatever that the en- 
dorsement was written in New York. It has just the same effect 
as if it were written in Boston. On the other hand, if the note were 
negotiated in New York, it would similarly make no difference what- 
ever that the endorsement was written in New York. It would be 
just as bad and just as good if the endorsement had been written 
in Boston. Boston persons, when they write notes in Boston, must 
observe New York laws when they negotiate them in New York. 
If it were negotiated in New York, we might expect that there would 
be a defense in New York, but the New York and Massachusetts law 
on this particular point is in rather a curious condition. New Vorfc 
court would say in regard to such a note, that the law to be applied 
is the law of the place where it is payable, and though we do not 
allow New York instruments to have excessive rates of interest, if 
this is payable in Boston, we shall call it a Massachusetts instru- 
ment and apply Massachusetts law and under Massachusetts law 
there is no usurous interest. But the Massachusetts court would say 
if the case came up in litigation here, the instrument having been 
negotiated in New York, is a New York note. To be sure, the New 
York Court says you count from the place where it is payable, but 
that isn't our rule. We say the validity of a note is governed by 
where it was made and this was made in New York and in New York 
they have a usury law and therefore usury is a good defense. To 
summarize, then, my answer — if the note were first negotiated in 
Massachusetts, it is good everywhere. If the note is first negotiated 
m New York, it would be held good by the New York Court, hut 
bad by the Massachusetts Court. 

QUESTION : 

Is presentment for payment and protest necessary to charge 
the endorsers on a note where bankruptcy or other insolvency pro- 
ceedings arc instituted against the makers ? 

ANSWER: 

A protest is not necessary for a promissory note at all. It 
may be convenient, but it is not necessary. But presentment is neces- 
sary even in the case of bankruptcy. You may present either to the 
bankrupt himself or to the trustee in bankruptcy, but you have got 
to do one or the other. 

QUESTION: 

Even though those endorsers were officers of the corpora- 
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tion which was insolvent, presentment of the notice is still re- 
quired ? 

ANSWER: 

I should think that it would not be required there on the 
ground that they really have such full knowledge of the inability 
to pay that it is unnecessary. 

QUESTION : 

Relative to the question of grace on sight drafts which we 
discussed last week, how far would the practise of the banks in 
Boston to consider such instrument due on Monday go in the case 
of litigation? 

ANSWER: 

I don't believe it would go very far. Before I came here, I 
called at Mr. Burnham's office to see what he thought about that 
question. He said he hadn't much considered the question; that 
he thought the only time when his opinion had been really asked 
what he should do, he made presentment twice, so as to be sure 
to do it right, to hit it right one time or the other, but that ordinar- 
ily he didn't even see the paper until Monday and he wa«^ inclined 
to agree with me on speaking of it that it is a very doubtful ques- 
tion, but his inclination seemed to be as mine is, — to think that the 
practise of the banks was wrong. 

QUESTION : 
Should presentment be made Saturday or Friday? 

ANSWER: 

That presentment should be made, I should say, Saturday. 
I don't see that the statute goes so far as to say that Saturday is a 
holiday. It says that instruments falling due on Saturday must 
be presented on Monday. Now, is the third day of grace the day 
when the thing falls due? I should expect the Court would be 
very largely influenced by what led me to give the opinion that I 
did, namely, what was the law before the act was passed? This 
statute was drawn on the assumption that days of grace were 
abolished and on that assumption it stated the rule that existed be- 
fore, namely, that where a tning falls due on a holiday, it goes 
over till the next business day. As days of grace were totally 
abolished, it was under no necessity of stating the law as to days 
of grace, namely, that where the last day of grace fell on a holiday, 
payment was due on the preceding business day. Consequently, 
I should say the proper construction of the words "falling due" of 
the section in question, or the "day of maturity" was not the last 
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day of grace of instniments, but the day on which they were writ- 
ten to fall due. 

QUESTION: 

Have you considered the acts originally passed in this state 
that it would abolish days of grace and that later they were re- 
established on sight drafts? 

ANSWER: 

Yes, that seems to point in the same direction, — ^that the re- 
established days of grace must be days of grace such as they used 
to be. 

QUESTION : 

Do I understand that you now give it as your opinion that 
Saturday can be termed the third day of grace and can be a day in 
which the issue can be paid or do I understand you Friday is the 
last day in which the instrument can be paid? I am not quite 
clear on your opinion. 

ANSWER: 

I think the question is very doubtful. I am more divided 
between Saturday and Friday than I am between either of them and 
Monday, but, on the whole, I should be inclined to take Saturday 
because Saturday is not a holiday and there is an express pro- 
vision that demand drafts may be demanded on Saturday. There 
is in the act an express statement or definition that a sight draft is 
a demand draft, so that on the statute as it stands, a sight draft is 
apparently a demand draft plus grace. If demand drafts may be 
presented on Saturday, it seems as if this special kind of demand 
draft with grace might. 

QUESTION: 

In other words, it does not extend the day of maturity, but 
is a mere privilege given? 

ANSWER: 

It does not extend the day of maturity beyond three days 
in any event. 

QUESTION: 

Do you believe that is the interpretation that the legislators 
intended to put on it when they passed that law? 
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ANSWER: 

They didn't thifik about it at all. They never dreamed of 
this question. If you tried to explain it to them, nine-tenths 6f 
them w6uldn*t linderstaiid it. Under those cir<iunistances, to ask 
what the legislators intended, although one might use that form 
of expression, is obviously a little futile. 

. . . QUESTION: 

Where a trust company issues dividend checks to a^ corpora- 
tion and some of them are never cashed, then, after a considerable 
period, there is a request for the issue of a duplicate check, do I 
.understand that the trust company is in no way liable if the origi- 
nal check later turns up because it was not presented in the course 
'ci a reasonable time? 

ANSWER:' ' ^ '• ^ 

The trust company is the drawer of the check or the drawee? 

QUESTION: 

The trust company is the drawer of the check as agent of 
the corporation. 

ANSWER: 
It draws the check on some other banking institution? 

QUESTION : 



Yes. 



ANSWER: 



It will not be excused by lack of presentment, unless that 
caused damage as by failure of the drawee bank, but it would be 
by failure to give notice. Apparently if that check had been pre- 
sented and refused and notice had not been given, that would dis- 
charge the trust company, but the failure to present would not 
discharge the drawer except to the extent that it was injured. Per- 
haps under the circumstances that you have suggested where it has 
issued another check and has cashed that other check, loss would 
have been incurred by the failure to present it to the full amount 
of the check and on that reasoning, the trust company might escape. 

QUESTION: 

How would that apply if they drew their own check on 
themselves, similar to a cashier's check? 

11 
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ANSWER: 

I suppose that would be dealt with the same way. That is, 
in form, a check and I suppose it would be dealt with as a check 
in this respect rather than as a promissory note, though the drawee 
and drawer are the same corporation. 

QUESTION: 

You spoke of oral notifications of protest. Does it happen 
at all frequently? 

ANSWER: 

Oral notifications of demand and dishonor, — no, I don't 
suppose it is at all frequent among banks. It not infrequently 
happens in regard to miscellaneous paper held by individuals who 
don't have the same regular habits of doing that sort of thing that 
banks do. 
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Xecture Z^cnt^^onc 
Damages recoverable, 
presentment 

We were speaking last week in regard to the damages recover- 
able by the holder when a bill or note was dishonored, and the first 
and great element of damage to which I alluded was the face of the 
instrument, further interest is frequently recoverable, and interest 
Is of three sorts, as I believe I said : That which the contract express- 
ly provides for; that which the law allows as damages for the de- 
tention of money due the holder; and finally, that which the law 
allows as special damages in lieu of what is called re-exchange. 

Let us take up these kinds of interest in order. First, then, 
interest provided for by the contract. If a note is payable with in- 
terest by its express terms, interest runs from the date of the note 
or bill. If the instrument is not dated, then interest runs from the 
date of delivery of the document. If an instrument is post-dated or 
ante-dated, the result will be to increase or lessen the amount of in- 
terest, as compared with a case where the instrument was dated ex- 
actly at the time of its issue. If the instrument says nothing about 
interest, it carries no interest until the day of maturity. Interest 
stops running at the contract rate only when the instrument is paid. 
That is, if the instrument is payable next January, with interest, and 
it isn't paid on the day of maturity when January comes, interest 
still continues at the stipulated rate. This seems plain enough when 
the contract rate is higher than the rate which the law allows as 
damages, but when the contract rate is lower, it is not so clear and 
there has been considerable litigation on the question. Thus : Sup- 
pose a note dated today, payable January 1st with interest at four 
per cent. January comes and the instrument is not paid. If there 
had been no provision for interest, the interest would begin on the 
first of January, as damages, at the rate of six per cent. It has seem- 
ed odd to some that a holder should have any less rights with an 
instrument expressly providing for interest at four per cent from 
what he has where the instrument does not carry any interest at all 
till January first. But the better view is that the parties have made 
their contract expressly as to the amount of interest and that that 
contract rate will govern until the instrument is paid. 

A question that was put to me a week or two ago related to 
the question of interest, and may properly be considered here. 

A note is payable, according to its terms, with — interest. 
There is a printed form with a blank, we will suppose, and the blank 
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is not filled in. That instrument would carry interest at the legal 
rate. Although there was a blank before the word "interest," the 
instrument makes perfect sense without the blank being filled; as 
a promise to pay with interest. The natural assumption is that the 
parties intentionally left that blank and that the instrument is to be 
read right along as if the space were cancelled. A case that is not 
so clear is where the printed form reads with interest at blank per 
cent. That instrument is, it seems to me, pretty clearly an incomplete 
instrument. It comes under the rules, therefore, of incomplete in- 
struments. These rules, as we have previously seen, are that if the 
blank is filled in prior to negotation to a holder in due course, the 
maker is liable to tjie holder in due course according to the terms as 
filled in. But if the holder of the instrument knows that there is a 
blank, he takes the instrument subject to whatever the actual author- 
ity may be. Accordingly, if the real agreement was that the in- 
strument should carry interest at six per cent, that could be shown. 
On the other hand, if the real agreement was that the instrument 
should not carry interest, that also might be shown as between the 
maker and anybody but a holder in due course who took the in- 
strument after the blank had been filled in. Suppose no special 
agreement had been made between the parties, however. What is 
the court to say as to the natural meaning of such instrument? Does 
it mean with interest at the legal rate? Or does it mean with interest 
at no per cent, at blank per cent, that is, with no interest? It seems 
to me intrinsically a very doubtful question, and I should rather 
incline to the belief that such an instrument carried no interest. I 
have found, however, a decision which is given in 27th volume of 
Banking Law Journal, page 347, which holds that such an instru- 
ment carries interest at the legal rate. It is a Nebraska case. Of 
course it might not be followed in this state, but I give it to you 
for what it is worth. 

So much for interest as stipulated for by the parties. 

Now as to the interest allowed as damages by the law. Even 
though a bill or note does not expressly state that it is pa)rable with 
interest, the law gives interest at the legal rate, (which is six per 
cent in this state) from the time the money should have been paid. 
In time paper, that means from the date of maturity. Even witnout 
any demand, interest at six per cent runs, unless the instrument itself 
j>rovided for interest at a different rate. On demand paper, interest 
runs at once. There is a right of action at once, and suit may be 
brought at once without a demand. Possible question may be raised 
in regard to the rate of interest as affected by the common methods 
of calculation and also as to the right to compound interest. Interest 
is ordinarily calculated on the assumption that there are only 360 
days in the year. The consequence is, that as interest is thus cal- 
culated a slightly higher rate is charged against the parties to the 
instrument than is legally chargeable. Ordinarily no objection is 
made to that, but I suppose a very fussy person who had promised 
to pay interest at six per cent per annum could object to paying 
interest at the rate of six per cent for 360 days. This little difference 
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between 360 and 365 days has acquired an importance in some states 
on account of usury laws. If usury laws forbid a higher rate than 
six per cent for 365 days it would be usury to charge six per cent for 
360 days, and for that reason chiefly some states have passed laws 
legalizing the calculation of interest on the basis of 360 days. There 
is no such statute, however, in Massachusetts, and therefore, as I 
say, strictly, anybody would be entitled to demand that his interest 
should be calculated on 365 day basis. 

Compounding interest is something which business men also 
do sometimes to an extent not allowed by law. In general, interest 
is not compounded at law. I suppose, however, there being no usury 
law in Massachusetts, it is perfectly legal to provide in the contract 
that interest shall be compounded and an express agreement to pay 
interest on a specified day would have that effect ; since there would 
then be a clear breach of duty on that day setting interest running 
afresh. 

The third kind of interest is that which is given as damages in 
Jieu of re-exchange, and in order to understand that kind of interest 
it is necessary to say a few words as to what is meant by re-exchange. 

Suppose a bill of exchange or promissory note payable in 
London. It has half a dozen endorsers on it who reside in a number 
of different places in this country. That instrument is dishonored 
by the maker or drawee in London. What are the rights of the 
holder? He is entitled to money in London where that instrument 
is payable. Accordingly he can sue the maker or acceptor in London 
and will get exactly the face of the document. But suppose he 
wants to sue an endorser in Boston. That endorser in Boston must 
pay enough money in Boston to equal the face of the document in 
London, for the holder is entitled to London money and the endorser 
has guaranteed that he shall have London money. So if the holder 
is compelled to come to Boston to sue the endorser, he can make the 
endorser pay, not only the face of the note, but also such an added 
amount as is equivalent to exchange on London. 

The old way of working this out was this : The holder was 
held to be entitled to draw a bill in London (when the document 
he held was dishonored there) — a bill in London against every 
party secondarily liable on the instrument, and these new redrafts 
would be for such an amount as would discount in London for the 
face of the original document. Accordingly, the amount which the 
holder would recover from each endorser would differ slightly. If 
there was a Boston endorser and a Paris endorser and a New York 
endorser, th^ Boston endorser would have to pay the face plus the 
value of London exchange in Boston; New York the face plus the 
value of exchange on London from New York; and the Paris man 
accordingly. That was all a little complicated, and as a substitution 
for these uncertain amounts of re-exchange, the statute has substi- 
tuted certain percentages of interest which are allowable instead of 
re-exchange. 

Sections 11 and 12 of the Massachusetts statute expressly pro* 
vide for that. If the instrument was payable in certain of the nearer 
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states — Maine, New Hampshire, etc., two per cent is added for this 
le-exchange. That is, a Massachusetts endorer on paper payable in 
these states would have to pay two per cent of the face of the instru- 
ment in addition to the interest which the instrument itself might 
rarry or which might be due upon it for damages for delay in pay- 
ment. In states farther off — ^when the instrument was payable in 
New Jersey, Pennsylvania, Maryland, etc., three per cent is added; 
in Virginia, West Virginia, North Carolina, etc., four per cent ; and 
in any other of the United States five per cent. In foreign countries, 
vnder section 9 five per cent is added. Whereas, if the instrument 
is payable in any place in the state not less than 75 miles distant 
from the place where it was drawn or endorsed one per cent in 
addition to the face is allowed ; these sums being added in order to 
make good to the holder the injury he suffers by being compelled to 
go somewhere else than where the instrument is payable in order 
to get his money. 

Tender stops interest. It is sometimes supposed even by 
lawyers, that tender discharges a debt. It doesn't discharge the debt 
at all ; it simply frees the debtor from further liability for interest or 
costs, and it is the same thing as tender to have the money ready 
at the place where the instrument is due. That is in effect tender 
because if the instrument is payable at a particular place it is the duty 
of the holder to go to that place ; get his money ; and if, if he doesn't 
go and get it when it is there waiting for him, he ought not to have 
any further interest. 

In addition to interest as damages, there are other possible 
elements of damage, viz: Necessary charges incurred because of 
the dishonor of the instrument, that is, ordinarily protest fees. These 
become part of the obligation of the parties to the instrument. 

So much then for the amount which the holder is entitled to 
recover. And now, what must he do, how must he set about charg- 
ing parties to the instrument in order that he may have the right to 
recover at all ? This raises first the question of presentment. Pre- 
sentment may be considered in connection with the party primarily 
liable and in connection with parties secondarily liable. Also pre- 
sentment for acceptance and presentment for payment. The matter 
of presentment for acceptance raises only a slight question, and I 
may as well dispose of that first : 

Paper needn't be presented for acceptance at all unless the 
holder desires, unless either the bill expressly stipulates that it shall 
be presented for acceptance or where presentment for acceptance is 
necessary to fix the day of maturity of the instrument, as where it is 
payable such a length of time after sight or after demand. Though 
presentment for acceptance is not necessary, if it is made, the holder 
is held to strict rules of diligence in order to charge parties second- 
arily liable. Thus, a holder who presented paper for acceptance and 
not getting acceptance concluded to wait until the instrument was 
due and then presented it for payment, would have lost all rights 
against the endorsers. He has no choice after having once presented 
it for acceptance. The instrument is dishonored and finally dis- 
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honored then so far as he is concerned. The holder in due course, 
if he took it, might indeed treat the instrument as not finally dis- 
honored. A special provision is made in case the drawee is dead. 
Presentment for acceptance may then be made to his personal repre- 
sentatives, to his executor or administrator. If the drawee has been 
adjudged a bankrupt, or has made an assignment for the benefit of 
creditors, presentment may be made either to him or at the option 
of the holder to his trustee in bankruptcy or assignee in insolvency. 
Presentment for acceptance may be raade any day except a holiday — 
may be made Saturday until twelve o'clock. The drawee is treated 
as accepting the bill where he either accepts it or where he detains 
it for 24 hours without returning it. It is also provided that where 
presentment cannot be made with reasonable diligence the holder 
may treat the instrument as dishonored for non-acceptance. 

A much more important question is raised by presentment 
for payment. As a general rule, presentment for payment is not 
necessary in order to charge the party primarily liable. The general 
subject is dealt with in sections 87-105 of the Massachusetts Statutes. 
It is impossible to suppose a case, however, where presentment for 
payment is necessary in order to give a right of action. Take this 
case : A note payable in instalments provides that on dishonor of the 
note as to the first instalment, the whole amount should be due. It 
was held, not by the Massachusetts court, but by a Western court, 
that such an instrument must be presented and dishonored so far as 
the first instalment was concerned in order to give the holder the 
right to exercise the option to treat the whole instrument as due. 
Certainly, in any case where the instrument expressly provides, or 
provides in effect, that on dishonor by non-payment at presentment, 
the promisor agrees to pay the whole note, or makes any special 
agreement, that agreement would bfe necessarily conditional on prior 
presentment. We may state the rule then, in this way — ^that unless 
the terms of the instrument in effect require presentment as a con- 
dition to the liability of the party primarily liable the law does not 
make it a condition. 

Presentment is, therefore, chiefly important with reference to 
the parties secondarily liable on the instrument and presentment 
must be made at the correct time, place, by the right person, to the 
right person, and possibilities of question arise as to all these matters. 
As to the time when presentment must be made, that is the day of 
maturity. We have already considered when an instrument is due 
whether it is payable on time or on demand, and it is enough to say 
here as to the time of presentment, that that is the time when the 
instrument is due. In order to dispose fully of the question of time, 
however, we must consider not only the day, but the hour of the 
day. Presentment must be at a reasonable hour on a business day. 
What is a reasonable hour will depend on local practice. In one 
place where the question came up it was customary to continue a 
certain part of the business of the bank until six o'clock. Present- 
ment any time up to six o'clock was held sufficient there. But that 
is only because of the special method of doing business in that place. 
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Here I suppose in instruments payable at banks it would be before 
the close of ordinary banking hours that presentment must be made. 
If the instrument were payable by a business man other than a bank- 
er, I suppose any time before five o'clock would be regarded as a rea- 
sonable hour. 

As to the place of presentment, that must be at the place 
where the money is due. Accordingly, if a place of payment is 
specified in the instrument, that is the place where presentment must 
be made. If no place of payment is specified, but the address of the 
person primarily liable is given, that is the place where the money 
is due and where presentment must be made. If neither place of 
payment is specified nor an address given, then the proper place of 
presentment is at the usual place of business or residence of the 
party primarily liable. The statute goes on to say: In any other 
case presentment may be made wherever the person primarily liable 
can be found. It is a little difficult to imagine any other case, the 
cases already being provided for where there is a place of payment 
ijamed, where there is an address given and where there is neither 
a place of payment named, nor an address g^ven. 

Presentment should be made by the holder or some one auth- 
orized to receive payment by him. That can only raise difficulty 
where the holder is, for instance, so ill as to be unable to give any 
express authority. I suppose subsequent ratification would serve in- 
stead of previous authority. 

There is more difficulty in deciding to whom presentment 
must be made. Various contingencies that are of common occur- 
ence have caused trouble, and some of them are now provided for 
expressly by the terms of the statute. Some are not provided for, 
but the general principle that is to be observed throughout the whole 
question of presentment and notice is this : That if the holder does 
as well as is possible under the existing circumstances he will not 
lose any rights. It is sometimes difficult, it is true, to determine what 
is doing as well as is possible. But that is the fundamental principle 
lo be borne in mind. Reasonable diligence is what is exacted of the 
holder. Suppose the person primarily liable was dead. If a place 
of payment was specified in the instrument, then the holder would 
simply go to that place of payment and the burden would be on the 
party primarily liable, or his representatives, to be there with the 
money. The holder would have no further duty, but if no place of 
payment was specified the holder would have to ask himself: What 
can be done? Presentment would be made naturally to the personal 
representatives of the dead maker, if there were any. But it might 
well happen that no executor or administrator had been appointed 
at the time the instrument fell due. If no one had been appointed, 
it would perhaps be well to make presentment formally to the person 
entitled to administration. But I take it the holder would be pro- 
tected if he waited and made presentment promptly to the executor 
or administrator as soon as appointed. 

This case and other cases to show the importance of having 
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a note payable at a particular place. The problem for the holder 
is much simplified in that event. 

I shall have to break off until next week with the subject of 
presentment. I will then continue with that and other elements 
of diligence necessary to charge endorsers. 

Referring to a previous discussion in regard to accommodation 
signatures by partners, the question is asked : 
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QUESTION: 

Can the partnership B and C be held on the following note 
which is discounted by a bank, the proceeds being paid by the bank 
to A? The note is signed by A to his own order and endorsed by 
him in blank and endorsed in blank by the partnership B and C. 

ANSWER: 

I should say that was not a safe transaction for the bank. I 
cannot at present see how that doesn't necessarily indicate that the 
partnership is giving its signature for the accommodation of A. 
That wouldn't be a natural way for the firm B and C to make busi- 
ness paper to A. Of course if B and C did in fact both agree to this 
signature, the partnership would be bound on that account. 

QUESTION: 

Is the burden of proof on the holder to prove that the entire 
partnership has assented to that signature? 

ANSWER: 

Yes, I should be inclined to think it was. I should say on the 
face of it, it is an accommodation signature, and partners have no 
right to make accommodation endorsements. The burden would, 
therefore, be on anyone who asserted that when they made an ac- 
commodation endorsement all the partners assented to it. 

QUESTION: 
Then the partnership is exactly the same as corporations? 

ANSWER: 

Yes. So far as making accommodation signatures are con- 
cerned. Partners have no more fight to give accommodation sig- 
natures than corporations, with this single qualification, that in part- 
nerships it is frequently possible to get all the partners to assent, 
and in corporations it isn't possible to get all the stockholders to 
assent. 

QUESTION: 

Another question. Referring to the collateral notes mentioned 
on page 8 of lecture 20, I said that this would not be negotiable 
because of the special agreement mentioned in the fifth paragraph of 
page 8. I am asked if the note does not fulfill all the requisites of 
section 18 of the negotiable instruments law. 
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ANSWER: 

The answer is, yes, it does fulfill all those requisites. The 
trouble is with section 22. Section 22 reads : "An instrument which 
contains an order or promise to do any act in addition to the pay- 
ment of money is not negotiable." And I should say the collateral 
note in question did contain an agreement in addition to the pay- 
ment of money. 

QUESTION: 

If a sight draft be accepted on any Wednesday or Thursday 
when should it be presented for payment and protested if dishonored? 

ANSWER: 

It is accepted Wednesday we will say. Then it would be 
payable if the full grace were allowed, on Saturday. I suppose, as 
I said in a previous lecture, that the old rule in regard to grace is 
still in force so far as grace still exists. The old rule was that three 
days grace could not be extended; that, though an instrument pay- 
able without grace, if it fell due on a holiday, was not payable till 
the next day, if the third day of grace fell on a holiday, the instru- 
ment was payable the day before. That is, the holder had to get 
along with only two days of grace, or if there were two holidays in 
succession, he would have to get along with only one day of grace, 
and I suppose, therefore, the time of paying this instrument would 
not be extended. The question then would be: Is it payable on 
Saturday or Friday? It certainly is not payable on Monday. The 
negotiable instruments law, as amended, has a special provision as 
to Saturday paper. I should suppose this would be treated like de- 
mand paper — payable on Saturday. The question isn't perfectly free 
from doubt because the negotiable instruments law is drawn on the 
assumption that days of grace are abolished, and it, therefore, pro- 
vides absolutely that when the day of maturity falls on Saturday, 
Sunday or a holiday it is not payable until the next Monday. It is 
arguable that that provision has overruled and changed the old rule 
in regard to grace not being extended. I am inclined to think, how- 
ever, that it would be held as I have suggested, for the courts are 
generally disposed to say that the statute was intended as a codifi- 
cation of previously existing law and will be so interpreted if pos- 
sible. 



QUESTION: 

I think it is the custom amongst the banks in Boston to 
hold all that paper until Monday. I was wondering if they were 
all wrong. 
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ANSWER: 

I should think they ran a risk certainly. There is no doubt 
whatever that the old rule as to grace was as I have stated, and, 
therefore, prior to the negotiable instruments law it is perfectly cer- 
tain that paper wouldn't have been payable on Monday even if Sat- 
urday were a full holiday. If such paper now is payable on Monday 
it can be only because the negotiable instruments law has changed 
the rule. 

QUESTION: 

If a note reads thirty days after date and matures on Satur- 
day, should the maker be charged for 32 days' interest on the ground 
that it isn't payable till Monday? 

ANSWER: 

Yes, he should be charged with 32 days' interest. That I 
think is just the effect of the statute passed last year in regard to 
Saturday maturities. Prior to that statute I think the correct 
construction was, the note was due on Saturday, so the law re- 
quired it to be presented on Monday to charge endorsers. Now 
that note isn't due until Monday and of course if it isn't due until 
Monday, if it is payable with interest at all, — ^as I assume the ques- 
tion intended it should be — there would be 32 days' interest. 

QUESTION: 

If a note reads four months after date and matures on Sat- 
urday, should the interest be figured for the extra day? 

ANSWER: 
That is precisely the same question. Yes, I should say. 

QUESTION: 

If a note reads a specified number of days after date, should 
it be figured as actual days or months and days? 

ANSWER: 
Actual days. 
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Xecture Zvocnt^Ahxcc 

Tlotice#prote0t 

£icu0e0 for lacfi of Diligence 

I will continue speaking of the notice necessary to charge 
parties secondarily liable on negotiable instruments. 

Notice may be given as soon as the instrument is dishonored. 
If a note is presented early in the morning, and payment is refused 
it is not necessary to wait until the end of the dajr to see whether 
the maker will change his mind. It is in many jurisdictions held 
necessary to wait before beginning an action against the maker, but 
it isn't necessary to wait before giving notice. That is the earliest 
time when notice may be given. Now, a more troublesome question, 
and the one usually involved in dispute, is — What is the latest time 
that notice may be given? The law draws a distinction in this re- 
spect between parties living in the same place and parties living in 
different places. If the person who is to give the notice lives in the 
same place as the person who is to receive the notice, it must be 
given in such time as to be received before the close of the following 
day. It may be given in any way you like — handed to him or mailed 
to him ; if handed to him, it must get to him, must be given to him 
before the close of the day; if mailed to him it must be mailed to 
him in time for the mail to reach him before the close of the day. 
And the close of the day means, if we are speaking of his place of 
business, the close of the business day; if we are speaking of his 
house, it means the close of the day before the usual hours of rest, 
it says. Whether that is 10 P. M. or 1 A. M. the statute doesn't 
specify. 

If the parties do not live in the same place, a different rule 
applies. There it is assumed that general notice will be sent by mail, 
and it must be sent by mail so as to go on the day following the day 
of dishonor. It has to start on that day, instead of being received 
on that day, as in the previous case. But if there is no mail at a con- 
venient hour on the following day, then it must go by the next mail. 
The statute then says: "If notice is given otherwise than through 
the post office, then within the time that notice would have been 
received in due course of mail if it had been deposited in the post 
office, within the time specified in the last sub-division." According- 
ly, if an endorser lived in San Francisco and the note was presented 
today and dishonored, if mail was used as the means of communi- 
cation, a letter would have to be deposited in the mail tomorrow 
addressed to San Francisco and deposited in time to start to San 
Francisco on a mail tomorrow. But, suppose you didn't send a notice 
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by mail tomorrow, it would seem under the second sub-division that 
1 read, that a notice sent several days later by telegram would be 
all right, for the statute says in effect : If the notice is given other- 
wise than through the post office, then within the time that notice 
would have been received in due course of mail. Now the notice 
sent by mail to San Francisco would not have been received in due 
course for five days, we will say. It would seem then that if the 
notice got to him in any other way before the lapse of that five days. 
It would be ehough. 

Some troublesome questions have been raised in regard to 
holidays and Sundays in connection with this matter of giving notice. 
Suppose a note is dishonored on the 24th of December, when must 
notice be given? I suppose it is enough to give the notice on the 
26th of December undoubtedly in that case. Suppose, instead of 
being the 24th of December, it was a Friday, is notice excuse be- 
cause the next day is Saturday? It would seem not. The statute 
expressly says that when the day or the last day for doing an act 
falls on Sunday or on a holiday, the act may be done on the next 
succeeding secular or business day, but it doesn't say, when it is to 
be done on Saturday, Sunday or a holiday it may be postponed, 
and therefore I should say that the requirements in regard to notice 
applied to Saturday as well as to anv other day. 

If notice is duly sent by mail, it doesn't make any difference 
whether the mail miscarries, or not. What the holder has to do is to 
exercise proper diligence, and sending by mail is exercising proper 
diligence, if the letter is properly stamped and addressed, wnether 
it arrives or not. But how about the telegram? Take the San 
Francisco case that I put awhile ago. If notice was sent by mail 
the day after dishonor and the letter didn't arrive, the endorser 
would be bound nevertheless. In case of the telegram, I don't think 
that is true. The telegram isn't the ordinary means of giving notice. 
It is a method adopted for the convenience of the holder, to save him- 
self from the consequences of his delay in giving notice by mail. The 
telegram is a more hazardous method of communication than the 
mail, and I don't think the holder can throw the risk of the telegram 
on the endorser in the same way that he could throw the risk of the 
letter. Accordingly, if the telegram gets there and arrives in time, 
there is good notice, but if it doesn't get through, the endorser would 
not be charged, it would seem. I don't know of any case actually 
presenting that point, but it seems to me that that must be so. 

Depositing in the mail means depositing in any mail box — 
anything in the control of the United States Government. It is 
sufficient to mail in a letter chute in a business building. I suppose 
it is sufficient — although the statute doesn't expressly say so — ^to give 
the letter to a postman who is on his rounds. It is the duty of post- 
men to take up letters when given to them that way, and therefore 
the letter would be properly put in the charge of the post office de- 
partment. 

When there are several persons to be notified, the holder may 
notify them himself all at once. If he does, he has only the same 
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time to notify all of them, but notice may be given from one en- 
dorser back to another, and so through a long line, the holder only 
notifying the man from whom he received the paper and leaving that 
person to notify the previous endorser, and in this way the time which 
may elapse before the first endorser is notified may be very consid- 
erable, for each endorser has the same time within which to notify 
his predecessor on the paper that the holder had to notify the last 
endorser. That is, virtually, each person may wait a day, (assuming 
all to live in different places) and if they live far apart, the time 
might be very considerable. If the last endorser on paper payable 
in Boston lived in San Francisco and the next before the last lived 
in Boston, it would seem the Boston holder might write out to San 
Francisco, the man in San Francisco wait a day and write back to 
Boston, and if we suppose a succession of endorsers living in San 
Francisco and Boston respectively, it might take a great while for 
all the notices to be completed. 

Notice when mailed is not an adequate notice unless the letter 
is properly stamped and addressed. The address often causes 
trouble. Not infrequently the holder doesn't know what the address 
of the endorser may be. It is a good plan to have endorsers write 
their address on the paper if there is any question of the sort likely 
to arise. If such practice is adopted it will then be enough to send 
the notice to that address, whether it remains the address of the en- 
dorser or not. If no address is given, then the holder must find out 
the address as best he can. He may send the letter either to the 
place of residence of the person to be notified or to any place where 
he is accustomed to receive his mail, as his place of business. If he 
happens to be staying in another place, notice may be sent there. 
The statute doesn't say what the rule would be in this case. If the 
person to be notified lives, we will say, in Brookline, but is sojourn- 
ing in Washington, the holder knows he is sojourning in Washington, 
perhaps knows his address there, but he sends notice to Brookline, 
the home address. I suppose that would be good. It would be all 
right to send the notice to Washington, but I suppose it would also 
be good if you sent it to Brookline, because it must be assumed that 
a person has his mail forwarded. If notice actually arrives — reaches 
the endorser, within the time which it would have reached him if it 
had been sent him according to the strict rules of diligence, that is 
enough. If you send otherwise than according to the strict rules, 
you take your chance ; but if, in fact, you hit the man, get the notice 
to him in time, it doesn't matter how you do it. But knowledge is 
not equivalent to notice. The fact that the party secondarily liable 
knows that the instrument is dishonored, doesn't render him liable. 
He is entitled to be notified of it by the holder, or other proper party 
to the instrument. If you can't find the address of the endorser with 
due diligence, that is one of the cases where notice is excused. And 
if due diligence in seeking the addrsss causes some time to elapse be- 
fore you find a proper address, then delay is excused until you have 
been able to get the address. It is a good plan, if you have a general 
address and can get nothing better before the usual time for sending 
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notice has elapsed, to send out a notice, even with an incomplete 
address^- as, John Smith, New York City, and then try to get a better, 
more particular address ad quickly as you can, and send another 
notice. Such an address as John Smith, New York City, has been 
held good where no better could be obtained with reasonable dili- 
gence. 

Now there are certain cases where notice is not required. 
They are, in the main, cases where from the necessity of the situ- 
ation the party secondarily liable has notice anyway. 

This is true in certain cases. If the drawer and drawee are 
the same person, of course the drawee knows if he dishonors the 
instrument. If liie drawee is a fictitious person, the drawee is the 
person who made the instrument, he knows that fictitious person 
doesn't exist, and therefore he knows the instrument will be dis- 
honored, and doesn't need to be notified of it, and the case which I 
set up in presentment, where the drawer has no right to expect the 
instrument will be paid for, because he has countermanded payment, 
or because he had no right to make the draft — ^no reason to suppose 
it would be paid. Sometimes notice is excused so far as a drawer 
is concerned, but it isn't excused as far as the endorser is concerned. 
In some cases the same principles apply to endorsers which I have 
alluded to in connection with drawers. 

If the endorser endorsed the instrument knowing it was drawn 
against a fictitious person, or if the endorser was really the person 
who ought to pay, because the instrument was made for his accom- 
modation, in those cases notice is excused. 

If notice is given of dishonor for non-acceptance, there is no 
necessity for giving notice of dishonor for non-payment. There is 
no need indeed of presenting for payment after the instrument has 
once been dishonored for non-acceptance, and a failure to give notice 
of dishonor for non-acceptance cannot be excused by making a sub- 
sequent presentment for payment and giving notice of that, unless 
the holder who presents for payment took subsequently after the 
presentment for acceptance and in ignorance that the instrument had 
been dishonored for non-acceptance. 

The other formality in regard to charging parties on negot- 
iable instruments is protest. Protest is required for certain instru- 
ments and may be had of other instruments. 

It is required in the case of foreign bills of exchange including 
foreign checks. A foreign bill of exchange means one drawn in an- 
other state or country from the one where it is payable. Something 
'Jrawn in New York and payable in Boston is a foreign bill. Informal 
ordinary presentment and notice are not sufficient to charge parties 
lecondarily liable on such instruments. Promissory notes and do- 
mestic bills need not be protested unless the holder prefers to have 
them. He frequently does prefer to have them, and the reason is, to 
get satisfactory evidence that the rules of diligence have been com- 
1 lied with. If an ordinary person presents negotiable paper and gives 
notice, the only way that that can be proved is by putting him upon 
ihe witness stand and having him testify what he did. That is some- 
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times incpnvenient, especially where suit on the instrument is to be 
brought or may be brought in a different and distant place, from the 
place where demand was made and notice given. The certificate 
of the notary, the certificate of protest, is evidence of itself, and 
therefore, even though the protest is not required, it is advantageous 
to have it, in that it furnishes an easy mode of proving without the 
testimony of the notary himself, that the instrument was properly 
dishonored. 

The protest of course is simply the certificate of the notary 
that the paper has been presented and demand made and refusal. 

The proper time to protest paper is when it is due. The stat- 
ute says it must be made on the day of dishonor, unless the delay 
is excused, and of course it must be protested at the place where it 
is dishonored, except the statute says "when a bill drawn payable at 
the place of business or residence of some person other than the 
drawee has been dishonored by non-acceptance, it must be protested 
for non-payment at the place where it is expressed to be payable 
and not further presentment for payment to or demand on the drawee 
is necessary." 

I said a moment ago that it was useless to protest paper for 
ion-payment when it had already been dishonored for non-accept- 
ance. That is true if the protest for non-acceptance is all right. It 
is permissible, however, to protest for non-payment after protest 
cor non-acceptance and you therefore get double chance, perhaps it 
should be said. If anything was the matter with your protest for 
non-acceptance, a correct protest for non-payment might cure the 
(matter, because there is no obligation to present ordinary bills for 
acceptance. Protest, the statute says, is dispensed with by any cir- 
cumstances which would dispense with presentment or with notice. 
When a bill is lost or destroyed a copy should be used instead. 

I want to say a word in regard to the particular case which 
we have referred to once or twice in the course, of protest of sight 
drafts for non-acceptance on Friday. The opinion that I have finally 
come to on that matter is this: If the bill is presented on Friday 
and payment is positively refused, I think the protest ought to be 
made on Friday, since that bill is dishonored on Friday. The statute 
allows the drawee 24 hours to determine whether he will accept. 
That, I take it, is a privilege given him which he may exercise to 
the utmost, or exercise only in part, or which he need not exercise 
at all. If he has got his answer ready, when the bill is first presented 
to him, I don't think that anybody is bound to wait or that there 
is any reason for waiting. Suppose, however, that he doesn't make 
1 positive answer as to what he will do; then the statute says the 
drawee is allowed 24 hours after presentment to decide whether or 
not he will accept the bill. It doesn't say a day, or the next day, 
it says 24 hours, rather a different mode of expression from what the 
statute usually uses. I don't see why that shouldn't be taken literal- 
ly, as it is stated. 

Accordingly, if the draft is first presented Friday at 11 o'clock 
rhe drawee has until Saturday at 11 o'clock to decide whether he will 
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accept that paper. It is finally dishonored then on Saturday at 11 
o'clock. Saturday at 11 o'clock is within business hours. Saturday 
is not a holiday. The statute expressly says that things which are 
to be done on Sundays or holidays may be done on the next secular 
business day. If it had meant Saturday to be included generally as 
a holiday, it would so state, and therefore I think that Saturday must 
be counted in such case. 

But suppose presentment to the drawee were made at 3 o'clock 
on Friday. Then the drawee's time would run until 3 o'clock on 
Saturday. The statute doesn't say expressly that any act which is 
required to be done if it falls outside of business hours shall go over 
until the next secular day, but I have no doubt whatever that that 
would be adopted as the rule, so that if 3 o'clock on Saturday is 
outside of business hours, it would seem that the dishonor and protest 
should go over until Monday. Three o'clock might be outside of 
business hours on Saturday for a bank, and therefore if the instru- 
ment was payable at a bank it would seem Monday was sufficient 
time for the protest and the proper demand. On the other hand, 
if the instrument was payable at an ordinary business establishment 
Dr at a man's residence, I don't suppose 3 o'clock would be outside 
of the proper hours for doing business, and it would seem then proper 
to protest at 3 o'clock on Saturday. I certainly don't think under the 
present act that Saturday could be treated for all purposes as a holi- 
day, a non-existing day. There is a special section in regard to Sun- 
Jays and holidays, and Saturday is not mentioned. The only case 
where Saturdays are mentioned in the same clause with Sundays and 
holidays is where the day of maturity falls on Saturday, and of course, 
find when we are dealing with the question of acceptance, that ques- 
ion of the day of maturity falling on Saturday, doesn't seem to have 
any application. 

There are a considerable number of sections in the statute 
relating to acceptance for honor, and payment for honor. I have 
often wondered whether those things really happened. Do they? 
I suppose that as matter of actual fact there was very little occasion 
for this sort of thing. It is something that used to happen in the 
:ommercial world, in England, and though it may conceivably hap- 
pen here, it is not likely to do so ; but it has been kept on in the law. 
i take it, that is the explanation of so much space devoted to it in 
the negotiable instruments law. 

The point of it all is simply this. Generally when one man 
pays the debts of another, he cannot recover from the man whose 
debt he pays. He is what the law calls a volunteer. If I choose to 
pay your tailor's bill, I can't come around to you and say: I have 
paid your tailor $50 and want you to pay me. You might say I am 
glad the debt is discharged, it has been bothering me a long time, 
but I am not going to pay you. Acceptance for honor and payment 
tor honor is simply a device by which any one who does wish to 
^protect the credit of another person by making an acceptance or by 
making a payment for him of a bill of exchange, may be sure that he 
will not be treated as a volunteer, but will have a right of recourse 
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over against the person whose honor he accepts or pays. And so 
the law in substance is that the acceptor for honor becomes liable, 
)n his acceptance, to the holder. He promises to pay, if the instru- 
ment is not paid by the drawee. He is entitled to have the bill pre- 
sented to the drawee at maturity, to give the drawee one more 
:hance, and then if the drawee doesn't pay, the acceptor for honor 
is liable. He then has a right of recovery over, and so if he pays for 
nonor, either after making an acceptance for honor, or without mak- 
ing an acceptance for honor, he has a right of recourse for what he 
has paid. 

This really completes what I have to say on the negotiable 
instruments law proper. I have sufficiently miscalculated my time 
to come out in eleven lectures instead of twelve. I will next week 
make a few remarks on some miscellaneous questions of law that 
have a bearing on the law of banks and banking, though they may 
lot bear on the negotiable instruments law. 

If there are questions, there is now time for some. 
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QUESTION: 

Concerning the matter of issuing duplicate checks. An indi- 
vidual comes into a bank and says, you gave, as agent for such and 
such a corporation, a check to pay a dividend. I received that check 
and it is lost, (or possibly never received) and I should like a dupli- 
cate check issued to me. The bank says it is only thirty days since 
the issue of that check, and it may turn up in reasonable time. The 
person says, I think that is a reasonable time and I want my check. 
Who is to decide whether it is a reasonable time? 

ANSWER: 

I suppose he has a right to the issue of a new check even 
though the time isn't reasonable. But the bank has a right to demand 
a bond. Your right is to say. Very well, you give us a bond to 
secure us against any possibility of liability on the old check and 
we will give a new one. 

QUESTION: 

Does that right to a bond exist even though there has been 
a reasonable time? 

ANSWER: 

Yes. The fact that the possible chance of liability is much 
diminished is no reason why the drawer should run that risk even 
if more than a reasonable time has elapsed, you might nevertheless 
be sued on it. The question might arise, and though you ultimately 
got judgment the costs of the litigation ought not to be borne by 
you. 

QUESTION: 

In the case of an executor where the liability only runs two 
years, could he ask for a bond ? 

ANSWER: 

I think the general principle is that the drawer or maker has 
not to go into the calculation of how much or how little risk he runs. 

QUESTION: 

Suppose that he got the check, suppose it was properly 
mailed, and suppose it had gone astray without his fault. It seems 
a hardship for him to give a bond. 

ANSWER: 
If a reasonable time had elapsed, the bank generally would 
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give a check without exacting a bond. I have been in the unfor- 
tunate predicament of the payee myself, and the bank was very 
amiable. I stated the rights of the drawer so if the payee was ugly 
you could understand what your rights were. Of course it is the 
duty of the bank to send the check to the payee, who; we will as- 
sume, was entitled to the dividend. It is a mere question of proof, 
whether it has been sent properly addressed. The check stubs and 
the assertions of the clerks who had charge of the matter that the 
thing was sent in the usual course of business to the address which 
they had, it would generally be convincing evidence. 

QUESTION: 

In the case of a long chain of endorsers where the notices arc 
sent back, one endorser sending to the prior endorser, and the ad- 
dress of the eleventh endorser cannot be found for a week or so» 
are the other endorsers all held up till the address is found? 

ANSWER: 

Oh, yes, the delay, even though unexcused, in notifying all 
prior endorsers won't discharge the subsequent ones, because they 
might have taken the matter in their own hands if they had chosen. 

QUESTION: 

I was wondering if the holder could hold the second endors- 
er if No. 10 held it up a week trying to find No. 9's address? 

ANSWER: 

That depends simply on whether No. lO's delays were jus- 
lifiable. If justificable, then the prior endorsers are charged. 

QUESTION: 

If a check is made, given after protest, has the bank any 
right to charge the customer with the protest fees? 

ANSWER: 

The holder may charge the drawer with these fees. The 
check was dishonored on presentment and it ought to have been 
paid on presentment. 

QUESTION: 

When personal property is sold, paid for, but possession not 
given by the seller, will a bill of sale protect the buyer? 
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ANSWER: 

No. It is sometimes even said that a bill of sale is a badge 
of fraud. That retention of possession is prima facie evidence of 
fraud. It is sometimes said that bills of sale are never used much 
except when parties are improperly retaining possession. 

QUESTION: 
When the bill of sale is recorded, does that help it? 

ANSWER: 

There is no provision for recording bills of sale. Chattel 
mortgages are recorded, but there is no protection in recording a 
bill of sale, even if you could get anybody to do it. A bill of sale 
Is simply an evidence of an agreement to transfer title. There are 
two possible ways in which a bill of sale may be of importance. In 
the first place, it would satisfy the statute of frauds if the statute 
of frauds were not otherwise satisfied. If the goods are of the 
lvalue of more than $500, the bargain must either be in writing, part 
of the price paid, or part of the goods delivered. Now a bill of sale 
would serve as a writing satisfying the statute in that way. If the 
value was over $500 and no delivery, that would be important. The 
other importance is that it is written evidence of the bargain of 
buyer and seller between them. It is always, in an important bar- 
gain, an advantage to have written evidence, even if there is no 
legal requirement of written evidence. These are the only two 
things. 

QUESTION: 

Then possession is the important thing in the sale of per- 
sonal property? 

ANSWER: 

Yes, as against innocent third persons delivery is necessary, 
and not only delivery is necessary, but if the property were de- 
livered and then immediately re-delivered to the seller to keep, that 
would be evidence of fraud, though not conslusive evidence. It 
would be evidence of fraud against creditors. It looks as if the 
parties intended that the world should understand that the seller 
was still the owner of those goods. But the good faith of the tran- 
s^action can be shown. The requirement of delivery is an absolute 
one. 

QUESTION: 
In paying a check a bank honors the order of a depositor. If 
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it pays the protest fees in addition under what authority from the 
depositor does it pay? What order has it to pay the protest fees? 

ANSWER: 
I don't think it has any order to. 

QUESTION: 

Does the expense of protesting an instrument become a legal 
part of the amount of the instrument. 

ANSWER: 

No, a legal liability of the drawer, but not a part of his or- 
der on the bank. 

QUESTION: 

As a practical matter, banks keep no record of the hour on 
which drafts are protested for acceptance. A messenger starts out 
with a lot of drafts and may return about one o'clock. There is 
nothing to show whether the draft was presented at quarter of 
twelve or quarter past twelve. What is the effect of a protest made 
on Saturday before 12 o'clock of a draft which had been originally 
presented for acceptance on Friday at 12.15. 

ANSWER: 

It would look as if the protest was premature; and that 
would mean that it was invalid. The drawee is entitled to 24 
hours to see whether he will accept it. You haven't given him 
time. 

QUESTION: 

A protest and draft protested on December 22, coming on 
Friday at 2 o'clock, and protested Tuesday is legal for non-accept- 
ance? 

ANSWER: 

Yes, if I am right, assuming that 2 o'clock is after business 
hours of the drawee or of the place of payment. The case is not 
changed by putting a Sunday and Christmas between. 

QUESTION: 

Would it be better for the notary to stay till 3 o'clock and 
make the demand through him ? 
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ANSWER: 

I should say that was a prudent thing to do if the acceptor's 
or drawee's place of business is open, because it certainly cannot 
be held that because you, the holder's business hours end at twelve, 
you haven't a right to present the bill to him and make demand on 
him during his hours of business. 
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Xecture Zwent^mtonx 
nDi0cellaneou0 

I omitted last week to speak of the subject of waiver of dili- 
gence, I think. Diligence may be waived, and it may be waived 
either before or after the lack of diligence in question. That is, one 
may agree beforehand that the holder need not present or give notice 
or protest, or one may afterwards say that though all or some of these 
things have not been done, nevertheless the party waiving will pay 
as if diligence had been exercised. Waiver is one of those exceptional 
matters that, though really promissory in its nature, requires no con- 
sideration, and it makes no difference in what form it is put, whether 
it is said, "I waive the lack of diligence," or "I promise to pay." 
One thing only is necessary, that if the waiver is subsequent to the 
lack of diligence, the person waiving must know that there has been 
lack of diligence ; he must know the facts. It is not essential that he 
should know that he is as matter of law discharged, but he must 
know what the real circumstances are. 

There are three sections in the statute — ^section 126, section 
127 and section 128 relating to this matter. Section 126, notice of 
dishonor mav be waived either before the time of giving notice has 
arrived or after omission to give due notice, and the waiver may be 
expressed or implied. Section 127 touches on a point that was sug- 
gested in an inquiry some weeks ago, in regard to a waiver written 
on the instrument. Does it apply to all the parties secondarily liable, 
or does it apply only to the one over whose name it is immediately 
written? The statute says, where it is embodied in the instrument, 
that is, on the face of the instrument, it is binding on all parties. 
Where it is written above the signature of an endorser, it binds him 
only. But I have no doubt that if on the back of the instrument it 
were written — ^"All of us who sign below waive notice," or demand 
and notice, that would be as effectual in regard to the last endorser 
as to the one writing immediately below. The statute merely creates 
a rule of presumption, so that if you had a waiver of demand and 
notice and an endorser signed immediately below the waiver, and 
several others followed, the waiver would be applicable only to the 
one who wrote immediately below it. 

Section 128 also decides a question of construction. It says, 
a waiver of protest is deemed, not onl^ to be a waiver of formal pro- 
test, but also of presentment and notice. Of course it is possible to 
waive notice without waiving demand, to waive protest without 
waiving either demand or notice. But I notice very frequently in the 
questions you put me that the word protest is used as the equivalent 
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of making demaad and giving notice. That is not the technical use 
of it, but apparently it is not an uncommon use of it, and, therefore, 
the statute provides that a man who says he waives protest, waives 
demand and notice as well. That suggests this question : Suppose 
you receive paper for collection with instructions, "No protest." 
Does that excuse demand or notice? I should say not. 

There is that distinction, therefore^ between an endorser say- 
ing he waives protest and a holder directing the collecting agent not 
to protest paper. 

I am going to go on today to speak of one or two matters 
that are of interest in business or banking law. And first, in regard 
to the statute of limitations. It is a very important matter, constantly 
recurring. The statute of limitations is different for different kinds 
of obligations. For ordinary contractual obligations it is six years 
from the time the obligation is due, not from the time it is created 
but from the time it is due. Ordinary bills and notes — negotiable 
paper are subject to the same rules as to limitations that the bulk of 
contracts are. Sealed contracts, however, and witnessed promissory 
notes are an exception. The statute upon those does not run for 
twenty years from maturity, and the statute of limitations on a judg- 
ment doesn't run till twenty years. A special kind of obligation on 
which the statute does not run at all is an express trust. That is, 
it doesn't run at all until there has been some absolute repudiation 
of the trust. A trustee, therefore, is likely at any time to have his 
acts questioned and to be required to show his accounts. That is one 
of the several severe burdens that a trustee labors under. 

The case of a bank deposit has caused some discussion. The 
depositor's right against the bank is the right of a creditor against 
his debtor. It isn't, properly speaking, a trust, but the debt is not 
payable until the creditor asks for it. That is, the depositor makes 
demand, and accordingly the statute wouldn't run until there had 
been demand on the bank and refusal to pay. The bank might, 
therefore, remain indefinitely liable on such deposit. Of course sav- 
ings banks have had a great many very old deposits on which the 
depositor might have turned up any time and demanded his money. 
A few years ago, this being the situation, a statute was passed in 
regard to unclaimed bank deposits, and it provided that those de- 
posits which had not been claimed for thirty years, should go to the 
state. It is a general rule that abandoned property escheats to the 
state, and this statute fixes the term of thirty years after which a 
deposit may be regarded as abandoned. 

The right of the bank to sue its customer on an over-draft 
would be a little different. There the notice of over-draft is itself 
a demand of payment, and therefore, the statute would run six years 
from the notice of over-draft or from the monthly statement of a 
balance indicating the over-draft submitted in his pass book to the 
customer. 

The statute doesn't run in any case where there is fradulent 
concealment of a cause of action during the period of such conceal- 
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nient. It begins to run only after discovery of the cause of action 
which has been fraudulently concealed. 

Closely connected with this question I have been speaking of 
is the fact of submitting vouchers to a customer, cancelled checks, 
etc. It is very common for banks and for brokers to ask customers 
to sign monthly a printed statement to the effect that the account 
as rendered is correct. That is rather a good custom, because, aside 
trom it, the customer's obligation in regard to his vouchers is rather 
an indefinite one. It is said that he is bound to use reasonable dili- 
gence in examining his vouchers and in examining the account sub- 
mitted to him in order to see that the vouchers are right, to see 
that the figures are right, to see that any charges made against his 
account for services of any kind are right. And if he doesn't use 
due diligence in notifying the bank of an error, he will not be allowed 
to recover. But what is due diligence, is a troublesome question. If 
he had no cause to suppose that voucher was bad ; if, with due dili- 
gence and reasonable inspection, he would have no cause for suppos- 
ing anything to be wrong, he is not precluded from long afterwards 
attacking the bank. 

Another question relates to a banker's right to set-off and 
to a lien on his customer's property. The two things are naturally 
considered together, for they are very similar, the difference being 
that a lien, properly speaking, relates to tangible property and the 
right of set-off to an account, to an indebtedness. You cannot very 
accurately perhaps, speak of having a lien on a customer's account; 
it is rather a right of set-off against it. On the other hand, a cus- 
tomer's collateral you would speak of having a right of lien against. 
A bank has a lien by the common law on all his customer's collateral, 
all the property in his hands, unless it is in his hands under some 
special agreement inconsistent with a general lien. That is rather a 
large exception, because many special agreements for the use of 
collateral will be inconsistent with the right to use the collateral 
more broadly. It is, therefore, a common provision, and a very good 
one, for collateral notes to contain a provision that collateral ma^ be 
used for other indebtedness. The only difficulty with that provision 
being, as I suggested some time ago, that it may destroy the nego- 
tiability of the instrument, but on a collateral note frequently the 
collateral is more important than the negotiability. 

Suppose the case of a partnership which has an account in a 
bank, and a partner has collateral which would be applicable to his 
general indebtedness if he had any. Can it be applied to the indebt- 
edness of the firm? The law is in conflict on that point, and I have 
not found a Massachusetts decision, but I should say that the bank 
might take the partner's individual property. The individual partner 
owes the partnership indebtedness. Any partner's property may be 
levied on for the indebtedness of the firm. But suppose we take 
the matter the other way round. Suppose that the property on 
which a lien was claimed belonged to the firm and it was the indi- 
vidual partner's indebtedness that it was sought to hold it for. That 
could not be done. Although the individual partner owes the firm 
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debts, the firm does not owe the individual partner's debt, and there- 
lore, the firm property ought not to be held for the individual debt. 

In order to enable a bank to make use of its right to set-off, 
the two claims must be in the same right, as it is commonly ex- 
pressed. That is, a claim against A personally, cannot be satisfied 
out of a trust account. A claim that is due in one as executor, could 
not be set-off against property belonging to the same man as trustee. 
This question seems plain enough. It becomes more difficult when 
we suppose this circumstance. The account and the indebtedness, 
as far as they appear on the bank's books are in the same name, but 
in fact they are in different rights. A owes a debt personally, and 
he has an account in his name personally, but really that money in 
the account belongs to him as trustee. Here, again, the law of the 
different states is in conflict, and I have not found a Massachusetts 
case. I think the bank ought to have the right of set-off there. 
Banks undoubtedly do give credit to some extent on the strength 
of the account which the customer has, and if a bank innocently 
takes an account on the assumption that it is the individual property 
of the trustee and makes loans on the strength of it, or leaves loans 
standing on the strength of it, it ought not to be deprived of the 
right to set-off. It is what I should call a purchaser for value with- 
out notice of the account. The case might come up the other way 
around. An account may be in the name of A, trustee, but it may 
really be A's own money. Not infrequently persons of doubtful 
credit open accounts in their names as trustee, or agent, or some- 
thing of the sort, and it is really their own money. Of course in 
asserting a hold on such an account the bank runs a risk. It has to 
determine whether that really is a trust or whether the name trustee 
is merely a cover for the individual's own money. If it is merely a 
cover, the bank has a right to set-off. 

The question that has raised most discussion in regard to the 
banker's lien and right of set-off, is in regard to the maturity of the 
claim. It is well settled that as a general proposition the bank has 
neither the right of general lien on property not expressly pledged 
for an indebtedness, nor the right of set-off on the customer's ac- 
count until the bank's claim has matured. But the question that is 
troublesome is this: Does it make any difference? Does it enlarge 
the bank's right that the customer has become insolvent? In many 
states it has been held it does enlarge the bank's right, and that it 
may then hold up the debtor's account, even though the notes which 
it holds are not payable on demand and are not matured. But in 
this state the law is otherwise. This, of course, can be changed by 
special agreement here, the customer might agree at the outset that 
in case of insolvency the bank should have a lien on his account, on 
other property in his hands. That wouldn't be, in this state, a bad 
agreement to get from a customer to whom you were making consid- 
erable loans, though if the customer became bankrupt the agreement 
might be held preferential. 

In bankruptcy the situation as to set-off is different. In bank- 
ruptcy provable debts may be set off against each other unless the 
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debt which it is sought to set-oif against the bankrupt estate was 
procured for the purpose of set-off or with a view to the bankruptcy 
within four months. Leaving that contingency out of account, any 
provable debt which a bankrupt has against a bankrupt estate may 
be set-off against a right which the bankrupt estate has against the 
Lank. 

Now, suppose a depositor becomes bankrupt and has some- 
thing on deposit, and owes an unmatured note. The bank has a 
I»rovable claim, because even unmatured debts are immediately prov- 
able in bankruptcy, and the bank in bankruptcy could set-off that 
note against the account although, if the depositor had not gone 
into bankruptcy, the bank could not have done it. It may there- 
fore be a desirable thing for a bank in Massachusetts to have its 
debtor go into bankruptcy rather than to settle up its affairs under 
a common law assignment or outside of bankruptcy. If the bank 
has unmatured paper which it might set off against the depositor's 
account, it can do it if he goes into bankruptcy, but it can't other- 
wise. 

Before I come to that I should have said one thing one more 
in regard to bankruptcy. There is the same rule in bankruptcy as 
out of bankruptcy, — that both claims must be in the same right. 
To illustrate that point, in bankruptcy, by a special case that arose 
in regard to a national bank, it was decided by the Supreme Court 
of the United States some years ago. A customer of a bank owed 
it money on several accounts. It owed a mortgage and it owed 
some unsecured notes. The customer sent some money to the 
Lank to pay the mortgage indebtedness. The bank, learning that 
the debtor was insolvent, applied the payment to the other indebt- 
edness, the unsecured indebtedness, and sought to realize on the 
score of the mortgage indebtedness, and when the question came 
up in the bankruptcy court, the bank said, "Well, grant that I had 
no right to do that, what is the effect of it? I certainly had a right 
to refuse to receive that money. The mortgage debt was not due. 
I had a right to refuse to receive it, and if I chose not to have the 
mortgage paid, I am simply a debtor of this money to the bank- 
rupt estate. Now I am also a creditor of the bankrupt estate. I 
hold unsecured indebtedness, and I will set off the unsecured in- 
debtedness against the money which I owe." But the court said, 
"No, you are more than a debtor in regard to that money which 
you received. You are, in fact, a trustee. It wasn't lent to you ; 
it was given to you for a special purpose, viz., to pay a particular 
debt. If you didn't choose to receive it for that particular purpose, 
they you weren't entitled to it at all ; you were not entitled to take 
it or to keep it; you were under a special duty regarding its use, 
you would be a trustee of it, and must return it, therefore the right 
of the bankrupt estate against you it is not of the same sort as 
your right against it. It owes you a simple debt, but you hold 
money as trustee for it." 

Sometimes a bank is under a duty to sureties, such as en- 
dorsers of negotiable paper, to exert its right of lien where it would 
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not necessarily care to do it tor itself. Suppose your bank holds 
a demand note endorsed by three or four good names, and the mak- 
er goes bankrupt or becomes insolvent, having some money in his 
general drawing accoimt. As far as you are concerned, you don't 
care very much to assert a right of set-off against that account. 
You have got good endorsements, and the note will be paid any- 
way; but you have got to hold up that account. The surety is a 
favorite of the law, — ^and by a surety I mean anyone who is an- 
swerable for a debt that is really another's. An endorser is a typi- 
cal surety, and a surety endorser can say to you, if you let the 
account go — ^"You might have had that note paid perfectly well 
if you had cared to do it, out of the maker's own money ; you can't 
let the maker off that way and then come and charge me." And 
you couldn't. One must always be careful to get the money out 
of the party primarily liable if there is a chance. 

The case that I put a moment ago, of the money sent to 
discharge a mortgage, reminds me of the subject of appropriation 
of payments. It is sometimes a question, to what account, what 
indebtedness, a payment by a debtor shall be credited, and the 
law has laid down certain rules in regard to that, which you would 
very likely work out by common sense even, if they were not stat- 
ed, but they may as well be stated. 

In the first place, the debtor has a right to appropriate his 
payment as he chooses. If he gives you money for one purpose 
and says it is for that purpose, that is the only purpose which it 
may be appropriated for. 

In the second place, if the debtor pays the money and does 
not appropriate it, the creditor can appropriate it as he chooses, 
if he elects to do so promptly and indicates that by proper entries. 

If neither the creditor nor the debtor make express appro- 
priation of the payment, it is to be applied to the oldest indebted- 
ness. 

A detached point of possible interest relates to clearing 
house rules and their effect on a bank. Clearing house rules can- 
not have any effect on anybody except the banks that are parties 
to the clearing house association, except so far as others may have, 
by express agreement, assumed to be bound by them. Even as to 
the parties to it, in one case the Massachusetts court at least seems 
to have exercised some liberty of construction. The rule that 
checks which are not good must be returned to the bank sending 
them in through the clearing house before a certain hour has been 
held not to deprive the bank which returns the check of returning 
it after the hour, if no damage is caused thereby. In the particu- 
lar case where it arose the check was returned not a great many 
minutes after the hour, and no damage whatever had been caused. 
I suppose if damage was caused by the delay the court would have 
decided otherwise. 

One final matter, that is also somewhat detached, relates to 
gifts, — ^gifts of chattel property, gifts of choses in action and gifts 
of negotiable paper, and what may be called specialties. Promises 
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to give, as we saw in connection with what was said under con- 
tracts, are not binding on the promisor, but an actual gift cannot 
be revoked. A gift of chattel property requires delivery. There 
is no effectual gift without delivery. A chose in action, that is, a 
negotiable claim cannot be delivered. The only ways to make an 
effectual gift of it are (1) to get the debtor whose obligation is be- 
ing given, to assent to pay the donee instead of the donor; 
(2) make a conveyance of it under seal. Certain kinds of choses 
in action, however, have a tangible form. A certificate of stock 
is really simply evidence of the right of the stockholder against 
the corporation. If a man owns a share of capital stock, it doesn't 
mean that he owns any property of the corporation or that any 
property is held in trust for him; it means simply that he has a 
right against the corporation, that the corporation shall act in cer- 
tain manner. It is therefore, strictly a chose in action, but the gift 
of the certificate, the handing of it over, is dealt with by law, like 
the handing over of a watch or a knife. It is treated for this 
purpose like tangible property. And the savings bank book in the 
same way. Similarly negotiable paper and bonds. A gift of ne- 
gotiable paper after delivery of the paper, vests the donee with a 
perfect right to the paper, except that he would be subject to the 
same personal defence that the donor was subject to. He is not a 
holder in due course, but he is the legal holder of the paper, and if 
there is no real or personal defence to it the maker must pay the 
donee instead of the donor. The matter of consideration is a de- 
fence to any party to the instrument, but it is not a ground for 
saying that the transfer of the instrument is bad. To illustrate: 
If A owns a note and he endorses it to B as a gift, B is the owner 
of that note and A cannot get it away from him. But, on the 
other hand, B could not sue A on that endorsement, because there 
was no consideration for the endorsement. The gift of the prop- 
erty is good, but the obligation of the endorsemetit, as a promise 
to pay the note if the maker does not, is not binding. 
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QUESTION : 

Here is one requesting me to cite one or two cases to the 
effect that accommodation endorsements of the partnership name by- 
one partner cannot be enforced against the firm. 

ANSWER: 

Bates on Partnership S 349, National Bank v Law, 127 Mass. 
72, Harrington v Baker, 173 Mass. 488. 

QUESTION: 

A gave B a check for work done and before B could cash the 
check, stopped payment of it, claiming B's men had stolen articles 
from his (A's) house while at work there. The check was protest- 
ed, the collecting bank charging back both check and protest fees 
to B's account. B paid A the amount of A*s alleged loss and received 
from A a second check for the amount of the original bill only. Who 
should stand the protest fees, A or B ? 

ANSWER: 

I should say that A would have to. Strictly, A had no right 
to stop payment of that check. A would have been liable as drawer 
if sued on the check. Our law does not recognize the right of self 
help. B had earned that money by doing certain work. His men, 
it is to be assumed, had committed tort or crime against A. That 
gave A a cross claim against B but I should say A couldn't take the 
matter into his own hands and deduct his loss or say he would hold 
up what he admittedly owed until he was paid what was due him on 
the other account. That leads me to say that the course which A 
adopted is one which a prudent man frequently will adopt, and yet 
it is not strictly sanctioned by law, namely, to say "I won't pay you 
v/hat I admittedly owe you unless you do something else which you 
ought to do for me." A takes that attitude and if he does, frequently 
nothing bad will happen to him, for if he is sued on his indebtedness, 
he will then be enabled frequently to set off or counter-claim in that 
same action his right against B and he will get the things settled 
together just as he asserted he was going to. Yet he is a wrong- 
doer in refusing to satisfy his own indebtedness. Cross claims don't 
cancel each other and one party cannot assert he is going to make 
them do so. Therefore, A was in the wrong here, and should stand 
the protest fees. 

QUESTION: 

I understood you to say that a bank having an account in the 
name of a trustee might make an individual loan on the strength of 
that account, and in case of insolvency by the individual, he could 
have a set-off on the trustee account. 

ANSWER: 

That was the case of an account not in name a trustee's ac- 
count, but, in fact, trust money. 

QUESTION: 

The account in the name of the individual ? 
ANSWER: 

Of course. It would be highly improper for a bank even to 
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assert that it was making a loan to A individually on the strength 
of an account which was confessedly a trust. 

QUESTION: 

In case of a common law assignment, the bank has a balance 
on deposit and also holds unmatured indebtedness. Suppose the 
assignee fails to claim the amount on deposit, until after the note 
has matured. If the bank after maturity of the obligation still has 
the amount on deposit, has it the right to take that deposit as against 
the assignee? 

ANSWER: 

No. I should say that the account passed to the assignee by 
virtue of the assignment, therefore, when the note matured, the bank 
would be seeking to set off money which doesn't belong to the debtor 
against the debt which is due from him. 

QUESTION: 

Will you outline briefly a course of procedure against an in- 
solvent debtor in order to collect your claim either by common law 
or assignment, as it is outlined by the various stages of procedure? 

ANSWER: 

The only definite procedure which the creditor can eompel 
is the bankruptcy procedure. That is the only special procedure. 
Aside from that, ^ou can pursue him and get judgment against him, 
get after him until he is obliged to take the poor debtor's oath, make 
it uncomfortable for him, try to get any property he may have and 
all that sort of thing. After he has committed an act in bankruptcy, 
then you may put him into bankruptcy. An act of bankruptcy is 
either giving a preferment or making a fraudulent conveyance or 
making an assignment. You can usually force him to ^ve a pref- 
erence by suing him and getting judgment and seizing his property. 
It would be a preference for him not to discharge that indebtedness, 
to allow that property to be sold on exclusion for the benefit of one 
creditor. That would be an act of bankruptcy and he could be put 
into bankruptcy then. When he is in bankruptcy, then the trustee 
will take all his property and distribute it. The great advantage of 
bankruptcy proceedings is that it subjects the debtor to criminal 
penalities if he doesn't give up his property, and therefore, makes 
it a more serious thing for him to hide his property, which he will, 
therefore, be less ready to do than he will when he is outside of 
bankruptcy. In bankruptcy also, any creditor has a right to examine 
the bankrupt under oath and try to get at what he has. A debtor of 
his own accord may voluntarily assign his property for the benefit of 
his creditors, but they cannot compel him to do so. Of course, if a 
debtor doesn't have property, there is no means known to the law 
by which a claim can be collected. That is really frequently what 
troubles creditors — how they can get something where there isn't 
anything. 

QUESTION: 

Are judgments less than four months old set aside by bank- 
ruptcy — by adjiKlication in bankruptcy? 
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ANSWER: 
Any lien created by the judgment is set aside, but the judg- 
ment as such is not, that is, the judgment is a valid adjudication 
that the debtor owes that amount to the creditor but any seizure 
of property or any hold on property by virtue of the judgment is set 
aside unless it has gone as far as the actual payment over to the 
creditor before bankruptcy of the money obtained by the officer by 
levy of execution. 

QUESTION: 
All the proceeds of the sale of the property the same way? 

ANSWER: 
Yes. It must actually be paid over to the creditor before 
bankruptcy or it is taken away. 

QUESTION: 
The state has recently passed the uniform bill of lading act 
and there is a bill of lading act pending before Congress. Wherein 
does the federal act differ from the state act, and where is one valid 
where the other is not? 

ANSWER: 
The state act is much more comprehensive than the proposed 
federal act. The reason that it was thought necessary to have a 
federal act at all is because the subject of inter-state commerce is 
within the control of the United States. It was thought, therefore, 
that the question of the liability of a carrier on inter-state bills was 
necessarily a question for the national government. The federal bill 
then, relates simply to the liability of a carrier on inter-state bills. 
It relates exclusively to inter-state bills and it does not touch on the 
rights of buyer and seller of bills of lading, even inter-state bills, 
but only the obligations of the carrier on such bills. 

QUESTION: 
The rules of agency apply to partnerships or to signatures by 
one member of the partnership? 

ANSWER: 
Yes, except that in partnership law, one partner is presumed 
to have certain authority by the very fact that he is a partner. 

QUESTION: 
Just a stronger presumption that he has the authority — ^that's 
all? 

ANSWER: 
That's all. Simply being a partner gives a man certain powers 
because the very partnership agreement is understood to mean that 
for the partnership business — ^you are my agent and I am yours. 

QUESTION: 
In the matter of coupons from mortgage bonds, is the statute 
of limitations set running from the time the coupons are due, or 
does it start from the time the bond is due? 

ANSWER: 
The time the coupon is due. 
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QUESTION: 
An attorney here in Boston thought it was not safe to give a 
discharge without a bond until twenty years from the time the prin- 
cipal was due on those bonds, which were a New York State cor- 
poration's bonds. 

ANSWER: 
He is an ultra-cautious man. He erred on the safe side. 

QUESTION: 
The New York attorneys took the view you do, and said it 
was safe for the trust company to do it but the Boston lawyer ad- 
vised them not to, and they haven't done it. 

ANSWER: 
There are certain lawyers who are so safe that it is very 
troublesome to deal with them. That advice is perfectly safe. 

QUESTION: 
In that matter of partnerships, one partner may not delegate 
the authority of the firm to an agent, may he ? 

ANSWER: 
He can't give an agent the powers of a partner. 

QUESTION: 
In those waivers given to banks and brokers — they may re- 
quire you to waive all future right to sue. Is that waiver good? 

ANSWER: 
I suppose those things are all subject to this — that if there 
was any special mistake of fact, and, of course, if there was any 
fraud, they might be set aside, but that is the only qualification. 

QUESTION: 

About the statute of limitations and acts which would post- 
pone the date of outlaw, such as partial payments, would payment 
of interest have that effect? 

ANSWER: 

Yes, but it is not sufficient proof of the payment of interest 
to extend the statute of limitations, that the holder has acknowledged 
on the back of a note, for instance, receipt of interest. It would 
be too easy if the payee has a note ten years old for him to write 
on the back "received interest, January 1st, 1908." That entry would 
be evidence against him if he were claiming interest but it would 
not be evidence for him that interest actually had been paid Janu- 
ary 1st, 1908. But if the interest had, in fact, been paid, and he could 
prove it otherwise than by the entry, the statute would begin to run 
anew. 

QUESTION: 

That would apply presumably to partial payments as well? 

ANSWER: 
Yes. 

QUESTION: 
If the bank is carrying a man's personal account under cover 
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as agent, and an attachment is served on him through the bank, can 
the bank pass that money over? 

ANSWER: 
It runs a risk in so doing. It could, and it would be protected 
if, in fact, it could prove that it was the man's personal money, but 
Ihe bank usually doesn't care to bet on that and, therefore, would 
presumably answer "no funds" even though it believed the account 
to be his personally. It could, with perfect safety, answer that it 
had the account in this form, state what the facts were, and that it 
didn't know whether this account belonged to the debtor personally 
or not and ask to have the court determine it. The customer prob- 
ably wouldn't be pleased. 

QUESTION: 
The only reason for the bank doing that would be because 
the party owed the bank money and they wished to secure them- 
selves in this way. Naturally, a bank wouldn't care to carry a man's 
account under cover as agent. 

ANSWER: 
No, I suppose it wouldn't care to, but yet banks do. I don't 
say all banks do, but I know some banks do. 

QUESTION: 
Supposing that a person dies intestate and leaves a number of 
savings bank accounts, one of them in trust for a certain person, but 
without any trust deed or anything like that, would the adminis- 
trator and bank be allowed to turn over that money to that person 
instead of in the estate? 

ANSWER: 
Not if the book had never been delivered to the beneficiary. 
Mere delivering of the book would make the gift perfect. 

QUESTION: 
You mean in the lifetime of the donor? 

ANSWER: 
Yes, it would have to be in the lifetime of the donor. The 
administrator has no business to make gifts of intestate estate, or to 
complete legally imperfect ones. 
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